


Volume 25 

















Journal of the American 
Judicature Society 


REVOLUTION IN APPELLATE PRACTICE DEMANDED 
PRETRIAL HEARINGS CAN ASSIST 


TORRENT OF OPINION WRITING CAN BE CHECKED 
REFORM BEGUN IN TEXAS 


TWO PROPOSALS FOR SAVING SHELF SPACE 
McCOMB, J. AND NORMAN WINER 


AN ESSAY ON APPELLATE COURTS AND PROCEDURE 
WILLIAM J. PALMER, J. 


MISSOURI BAR SERVICES PAY DIVIDENDS 
COOPERATION BY BENCH AND BAR 


LOUISIANA EXPANDS JUDICIAL COUNCIL PATTERN 
DEAN PAUL M. HEBERT 


INTEGRATION OF BAR SOUGHT IN TWO STATES 
MINNESOTA AND CONNECTICUT 


AMERICAN JUDICATURE SOCIETY 
Ann Arbor, Michigan 





FEBRUARY, 1942 Number 5 








THE AMERICAN JUDICATURE SOCIETY 


To Promote the Efficient Administration of Justice 
Ann Arbor, Michigan 


President: Daym A, Sm«mons 


Vice Presidents: Joun J. Parxer, North Carolina; Merrit E. Oris, Missouri; 
Homer Cummincs, District of Columbia; Epwarp R. Fincw, New York; 





Joun G. BucHaAnan, Pennsylvania. 


Chairman of the Board: THomas F. McDonaLp 


Alabama—Borven Burr 
Arizona—J. Earty Cralic 
Arkansas—Gerorce B. Rose 


California—Cuar.es A, BEARDSLEY yy jy y jan — 


O. K. CusHinG 
Garret W. McENERNEY 
Joun Perry Woop 


Colorado—Wi.zur F. Denious 
Orr L. Paris 


Connecticut—JoserH F, Berry 
Caries E, CLarkK 
Warren F. Cressy 


Delaware—James R. Morrorp 


District of Columbia— 
Henry P, CHANDLER 
Louis G. CALDWELL 
Ropert N. MILLER 
Wut SHAFROTH 


Florida—Henry P. Apar 
Raymer F, MaGuire 
Wituiam H. Rocers 


Georgia—E. SmMyTHe GAMBRELL 
Idaho—O iver O. Haca 


Illinois—A.zert J. Hanno 
CLaRENCcCE W. HEYL 
STEPHEN LovE 
Joun H. Wicmore 


Indiana—L. L. BomBercEer 
James J. Rosinson 


Towa—Freperic M. MILLER 
Burt J. THompson 


Kansas—W. W. Harvey 


Kentucky—Laron ALLEN 
Frank M. Drake 


Secretary: Herpert Harley 
Ass’t Secretary: Glenn R. WINTERS 


Indexing Service: H. W. Wilson Company 


DIRECTORS 


Louisiana—Eseruarp P. Deutscn North Dakota— 
Cuartes E, Dunsar, Jr. Wuiam H. HutTcHINnson 
Monte M. LeMAnn 
Henry P. Dart, Jr. 


Maine—C.Lement F. Rosinson 


Ohio—Howarp L. BARKDULL 
Henry G. BInNs 
JoserpH O’MEarRA, Jr. 
CuHarLes W. RACINE 
ILLIAM L. Marsury, Jr. 


Oklahoma—Ray S. FELLows 


Massachusetts—Joun W. CRONIN “] R Keaton 


Roscoz PounpD 
Frank W. GRINNELL 
Joseru F. O’ConneLi 


Michigan—Georce E. Branp 
osePH A. MOYNIHAN 
. BLYTHE STASON 
Epson R. SUNDERLAND 


Oregon—Rosert F. MAcuire 
Gerorce RossMAN 


Pennsylvania— 
ALBERT SMITH FAUGHT 
JoserH P. GAFFNEY 
Hersert F. Goonricn 
Forest G. MoorHEAD 


Rhode Island—James C. CoLiins 


Minnesota—MonTe APPEL 
Morris B, MITCHELL 


Mississippi—Svowey Sarre South Dakota—Van Buren Perry 
Missouri—Lavurance M. Hype 
Merritt E. Oris 
KENNETH TEASDALE 


Tennessee—WALTER P. ARMSTRONG 


Texas—JaMES W. McCLENDON 





Montana—W ater AITKEN Ben H. Poweu 
Nebraska—Harvey JOHNSEN “a z ee Jr. 


Nevada—Gerorce S. Brown Utah—Grorce H. Smita 
New Hampshire—Conran E. SNOW (7p mont—Lawrence C. Jones 


New Jersey—Rosert Carey 
L. STANLEY Forp 
ArTHUR T. VANDERBILT 


New Mezxico—J. O. Sern 


Virginia—James H. Corsitt 
James W. Gorpon 


Washington—L. R. HAMBLEN 
. McLaren 
New York—Epmunp R. BeckwiTtH 
ApotpH J. RopeNnBECK 
CHar.es B. SEARS 
Purmip J. WIcKsER 


West Virginia—AsutTon FILE 
Frank C. Haymonp 


Wisconsin—Ratpu M. Hoyt 
Cart B. Rix 


Wyoming—Wii1am O. Witson 


North Carolinao—Wuuts SmitH 
Francis E. WInsLow 





THIS JOURNAL will be sent free on request to all persons interested in the Adminis- 
tration of Justice. Issued Bi-monthly, in February, April, J une, August, October and 
Back numbers, except a few rare issues, available at ten cents each. 


December. 











JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 





Volume 25 FEBRUARY, 1942 Number 5 





Revolution in Appellate Practice Demanded 


When will the JOURNAL be able to report results obtained through pretrial in 
appealed cases? 

The time must come. Perhaps experiment will first be in the federal appellate 
courts. Very generally throughout the ten circuits pretrial is affording satis- 
faction both to judges and lawyers. It is fortunate that we have a general 
name for such a varied and useful instrument. Pretrial has not only demon- 
strated its value but has also proved that it can be used in a wide variety of 
ways. 

The reading and voluntary rereading several times of the article written by 
Judge William J. Palmer which is published in this number under the innocent 
title—-An Essay on Appellate Courts and Procedure—prompts this speculation 
on the adoption of pretrial conferences in courts of appeal. We believe that the 
author has placed the blame for fumbling in the appellate process precisely 
where it belongs. We believe that adoption of his simple remedy would be of 
inestimable value to clients, to lawyers, to judges and to the reputation of the 
courts. 

But it may take a miracle to induce any appellate court to require presenta- 
tion of a case by verified pleadings, even though that eventually is proved to 
be the only correct way. And this is where the pretrial conference may 
introduce a truly efficient method of review. Where pretrial has been employed 
it has greatly reduced the role of pleadings. And so it is conceivable that pre- 
trial conferences may pave the way to adoption of a simple, rational, direct 
and highly successful solution of the perennial problem of convincing the losing 
party in an appealed case. A big undertaking? Yes, but very easily tried. 

Or it may be that Judge Palmer’s article will so arouse discussion and so con- 
vince leaders of bench and bar that experiment with verified pleadings of fact 
will speedily follow. 

We suggest that it is within the power of every appellate court to invite 
counsel to a pretrial conference, and without statutory authority. And why 

_ is a formal rule required in order to make a simple experiment in respect to 
acquainting the justices, or one of them, with the nature of the case? 

Our readers, however shocked by these expressions, will revel in the article 
which prompts them. 
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Torrent of Opinions Can be Checked 


What is the most urgent reform in the field 
occupied by lawyers? Not legal education, 
which in our times has been marvellously im- 
proved to the credit of law teachers, practi- 
tioners and judges. Not bar discipline, which 
only a few years ago loomed so large; we have 
gone far to make the profession in most states 
responsible for the conduct of its members. Not 
civil procedure, for we are well on the way in 
a campaign to resolve what for generations was 
a chief problem. Improvement in court organ- 
ization still struggles for recognition, stymied 
by statutes and constitutions, but we have at 
least the blueprints and some very persuasive 
examples. 

There is good reason for holding that the 
reform most needed is reform of judicial selec- 
tion methods; fortunately we have here a com- 
plete program plus an initial success. 

The Editor’s present purpose is to affirm 
that another field of reform exists, has long 
existed, and too long has been avoided. We 
have forty-eight centers of legislation—legis- 
lative volcanoes, let us say. We have forty- 
eight judicial centers, concerned not only with 
the products of their own legislatures, but con- 
cerned also with the products of the other 
forty-seven centers. We have probably as many 
as five hundred judges who make declarations 
of law in cases by them decided. Deciding cases 
on appeal has long been a thriving, prosperous, 
productive field. 

Was there ever before in the history of civil- 
ization such a governmental jungle? 

In the last sixty years there have been a few 
attempts to make judges and lawyers realize 
that too much law is more dangerous than too 
little. Conflicting decisions increase judicial 
power and judicial guessing. 

We have no other name but law for what is 
comminuted, triturated, pulverized law. Unable 
to arouse a profession not aware of its respon- 
sibility for the corpus juris, the appeal is made 
by reference to the cost of housing thousands 
of volumes of decisions. The practice of law 
has degenerated to the employment of noviti- 
ates for a cruise through the digests. In one 


state, Ohio, there is a statute which obliges 
appellate judges to produce the head-notes. 
This would afford ideal disposal of most cases 
if the opinion was made available only to the 
parties involved. 

The blame for uncertainties of the law rests 
equally upon bench and bar. Or perhaps a 
larger share of blame might be apportioned to 
the law schools, which revel in the vagaries of 
prolific opinion writers. But much new law has 
been needed, we must admit, owing to the rapid 
increase of the kinds of trafficking in a con- 
tinental market. Lawyers have desired elab- 
orate explanations of decisions and judges have 
loved to gratify this desire. 

In other times and other lands the law has 
been saved from perdition by code-makers. 
Their work may well be looked upon as the 
noblest work done by lawyers. That we are not 
ready to seek escape from our dire plight by 
codifying is illustrated by the wary attitude 
of both bench and bar toward the Restatement, 
which may yet be called a full-stage rehearsal 
of reform. 

But there’s an immediate remedy at hand. 
The process of dessication of the law can, to a 
considerable degree, be checked. The judges 
may still justify themselves to the parties and 
their counsel in long opinions if only they will 
forbid the publication of opinions which add 
nothing to the law. What proportion of deci- 
sions assist the development of our jurispru- 
dence? Not one-hundred percent. Fifty per- 
cent? Impossible! 

There is eminent authority for the sensible 
view that courts possess the power to prevent 
the publication of opinions. This power will be 
used in any jurisdiction when the bar is 
aroused to its duty, and its interest, for the 
obvious benefit of bench and bar and the body 
of the law itself. 

There remains the opportunity to omit from 
an opinion a vast deal that may make an inter- 
esting story, but which wraps a new idea of 
law, a mere kernel, in a piano-box opinion. 

The situation can be controlled to the extent 
of reducing the shelf output seventy, eighty or 
ninety percent. 
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It is a great satisfaction to say that in Texas 
a sane, self-denying, intelligent stand has been 
taken, by the bench and by the bar. A great 
experiment has begun. Even moderate success 
should stimulate the lawyers and judges in 
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many other jurisdictions. In Texas there’s a 
rule with the force of law. There can be such 
a law in any state. Or the good work can be 
accomplished by voluntary acceptance of the 
simple formula of accepting enough as enough. 





New Texas Rules Enjoin Reform in Opinion Writing 


“Opinions should be of two kinds, informal and formal. Only the formal 
opinions should be published and only they should have any force under stare 
decisis. A formal opinion should be written only when a case calls for an addi- 
tion to the law. This addition might consist of solving a question of first im- 
pression; intentionally reversing or modifying a rule previously adjudicated; 
reconciling an apparent conflict; or definitely ending a conflict by a clear 
repudiation of one of the conflicting holdings.—William J. Palmer, J. 


In Texas both bench and bar are firmly com- 
mitted to reform in opinion writing. The pro- 
gram now endorsed will make history. With 
only moderate success it will be good history. 
Should this pioneer effort fail judges and prac- 
titioners in other states will not be released 
from an obligation long neglected. 

The responsibility for improvement is as- 
sumed squarely by practitioners and appellate 
judges alike. The new rules are the product of 
joint studies of bench and bar, under a legisla- 
tive mandate. It is highly significant that the 
rules under consideration were subject for a 
considerable time to legislative change or re- 
peal, that other rules to the number of one hun- 
dred and thirteen, were stricken or altered, 
and these four rules remained intact. 

Rule 452. Opinions to Be Brief.—Opinions 
of the Courts of Civil Appeals shall be as brief 
as practicable, and shall avoid as far as possi- 
ble lengthy quotations from other decisions or 
texts; and where the issues involved have been 
clearly settled by authority or elementary prin- 
ciples of law, the court shall write only brief 
memorandum opinions. Opinions shall be or- 
dered not published when they present no ques- 
tion or application of any rule of law of inter- 


est or importance to the jurisprudence of the 
State. 


Rule 453. Conclusions of Fact and Law.— 
Conclusions of fact and law upon each material 
point assigned as error in the court of Civil 
Appeals shall be made and filed within thirty 
days after the decision of the case, if the case 
be one in which the supreme court has juris- 
diction of an application for writ of error. The 
evidence need not be stated, except when neces- 
sary to determine the correctness of some rul- 
ing of the court. Such findings of fact and 
conclusions of law may be included in the 
opinion. 

Rule 454. To State Reasons for Reversal. 
In cases where the judgment of the trial court 
shall be reversed and the cause remanded, the 
Court of Civil Appeals shall state its reasons 
for the judgment. 

Rule 455. Supplemental Findings. If either 
party to a case, decided by a Court of Civil Ap- 
peals, shall be of the opinion that the findings 
of fact are insufficient upon any material issue 
assigned in that court as error, such party may, 
in his motion for rehearing, specify the point 
upon which there is no finding of fact, or upon 
which the finding of fact made by the court is 
insufficient and ask said court to make and file 
conclusions of fact upon the points indicated 
in the motion. If the court refuses to make 
such findings, or if the finding made be insuf- 
ficient, such action may be assigned as error in 
application to the Supreme Court for writ of 
error. 

The foundation of the new Texas rules of 
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civil procedure is the act of legislature effective 
May 15, 1939. Attention is called to the sig- 
nificant words employed in the first section: 
“In order to confer upon and relinquish to the 
supreme court of the State of Texas full rule- 
making power in civil judicial proceedings, 
all laws and parts of laws governing the prac- 
tice and procedure in civil actions are hereby 
repealed” and so on, 

It will be seen that a later session of legis- 
lature would be held before the rules could take 
effect. That the lawyers in legislature were 
deeply concerned with the code is indicated by 
the repeal of one hundred and thirteen sections. 
The original completed draft of rules was pub- 
lished in Texas Bar Journal (III-12, Dec., 
1940). In amended form the rules were printed 
in full in the same Journal (IV-10, Oct., 1941). 

It is probably fortunate that this first seri- 
ous attempt to curb the volume and improve 
the quality of opinions is undertaken in Texas. 
There is in this great state an unusual division 
of power between the justices of the court of 
criminal appeals (not affected by the new civil 
rules), the justices of the eleven courts of 
civil appeals, and the supreme court. 

The three supreme court justices possess the 
power to alter and repeal rules, and to draft 
new rules, conferred upon it and relinquished 
to it, by the legislature. Its position is that 
of inculcating good habits for the edification 
of the thirty-three justices in the courts of 
civil appeals. These justices, in eleven districts 
carry the greater part of the burden of appeals. 

This disposition of the appellate jurisdic- 
tion and powers is fairly close to the ideal set 
forth by Dr. Roscoe Pound in his recently pub- 
lished “Appellate Procedure in Civil Cases.” 
After a survey of the subject of appellate power, 
beginning with the Roman Republic, Pound 
presents the ideal as a court unit of three 
judges, who may be assigned from the trial 
bench for terms or specially, and whose deci- 
sions may be subjected at least, to the scrutiny, 
of a central supreme court. He arrives at the 
conclusions set forth in this JOURNAL by Pro- 
fessor William Wirt Blume; that the ideal ex- 
ercise of appellate power is by three judges in 
intimate relationship with the courts of first 
instance.! 

Under the Texas constitution the supreme 


1. Reviewing Cases by Means of Motion for New 
Trial, Jour. AJS, 24:3:73. Motions for New Trial in 
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court is restricted in jurisdiction to review of 
decisions in the courts of civil appeals that in- 
validate an act of legislature, and to decisions 
that involve disagreement in a court of civil 
appeals, or disagreement between courts of 
civil appeals. 

The ideal system, presented by both Blume 
and Pound, could be established in Texas with 
very slight change in the constitution. There 
is need for considerable flexibility, for consid- 
ering the first stage of review in most cases 
to be essentially a part of the function of the 
trial court, and for an executive judge with 
power to assign judges to special work and to 
control assignments of cases. In short, Wig- 
more’s “chief judicial superintendent.’’? 

One must credit the Texas experiment with 
favorable factors. The judges dealing with 
appeals in a great majority of cases subject to 
review undertake to restrict opinion writing to 
what is essential. The lawyers assume the 
duty of considering that briefer opinions do not 
imply any lack of judicial study, or understand- 
ing, or fairness; and the duty of relying upon 
judicial industry and probity. The bar may 
well accept the dictum that long opinions are 
more easily prepared than brief opinions. 

The judges of the supreme court undoubtely 
concur in a hope for notable accomplishment. 
They may well say that they are the chief 
martyrs of an objectionable practice. More 
than any other group they are immersed in 
opinion reading and writing. To set a good 
example will be a powerful incentive. 

We have then, as a start for speculation, the 
fact that the supreme court did not need bar 
pressure to induce it to undertake this difficult 
reform. Most important, doubtless, is the 
fact that the supreme court is in a key position; 
its members may readily exercise decisive influ- 
ence in official and in personal statements. The 
court’s power to implement section 452 would 
appear to be sufficient, providing only that there 
is not a strong hostile movement on the part of 
the bar. The sky now is clear to the horizon. 

There is further encouragement in the fact 
that Chief Justice Alexander wrote to the jus- 
tices of the courts of civil appeals in July, di- 
recting their attention to the new rule and 
requesting suggestions and advice for the ac- 
complishment of the purpose set forth. A 





the Federal Courts, id 25:4:109. 
2. Jour. AJS, 1:1:7. 
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summary of replies, submitted to the justices 
under date of November 4, is here presented 
in full as more significant than any quotations 
or comments could be. 


JUSTICES’ REPLIES SUMMARIZED 


Dear Mr. Justice 


You will recall that last July I wrote the 
justices of the Courts of Civil Appeals, calling 
attention to the widespread demand for shorter 
opinions and for the nonpublication of opinions 
of no precedential value, and requesting sug- 
gestions for the accomplishment of these ends. 
Press of other business has prevented an ear- 
lier report on the outcome of this correspond- 
ence. Summarized, these replies contain the 
following suggestions: 

Most of the replies suggested that opinions 
be written in longhand, instead of being dic- 
tated. It was their view that by writing the 
opinion, or the substance thereof, in longhand, 
much immaterial matter will be omitted, and 
that which is stated in the opinion will be con- 
densed and expressed in clearer and more force- 
ful language. All agreed that it took longer 
to write a short opinion than it did a long one; 
but it was thought that the short opinion, if it 
covered the case, would be more valuable. 

It was suggested that only a brief statement 
of the general nature of the suit be given at 
first, and that the details be reserved to be 
stated after and in connection with the point 
to be decided. If the facts are stated after 
disclosing the point to be decided, their value 
can be more accurately appraised by the one 
reading the opinion. We sometimes have to 
read an opinion twice in considering an appli- 
cation for writ of error, where the writer gives 
a long, detailed statement of the facts before 
disclosing the point to which they are pertinent. 
Where this is done we are unable to appreciate 
the facts until the point is later disclosed, and 
this requires a rereading of the opinion in 
order to apply the facts to the point to be de- 
cided. 

It was suggested that in stating the case only 
those details be given that are material to an 
understanding of the point, or points, being 
discussed; that the findings of the jury, if 
necessary at all to an understanding of the 
case, be summarized and that the issues be 
quoted only when the form thereof is in ques- 
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tion; that all reference to the pleadings and 
other proceedings in the lower court be omitted, 
except where the sufficiency thereof is called 
in question; that quotations from briefs be 
omitted; that the assignments and points 
be not quoted in the opinion, but, instead, only 
the substance thereof be given, and where pos- 
sible they be grouped for discussion; that all 
serious points, and especially those upon which 
it is anticipated that an application for writ 
of error will be based, be discussed, but that all 
frivolous and clearly unsound assignments be 
dismissed without detailed discussion, with the 
statement that “all other assignments have 
been considered and are overruled”; that the 
testimony of witnesses be summarized, the ex- 
act language of the question and answer being 
quoted only where the meaning thereof requires 
a discussion; that written instruments be 
quoted or copied only where necessary to an 
understanding of the point under discussion, 
and that care be taken to quote only so much 
thereof as is necessary to an understanding 
of the point; that the writer avoid as far as 
possible quotations from other decisions and 
texts, and undue citation of authorities; that 
where the exact question has already been de- 
cided, the opinion simply announce the rule and 
cite authorities to support it, without further 
discussion; that care be exercised not to use 
too much space in distinguishing cases; and 
after the tentative opinion has been written, 
that it be studied carefully for the purpose of 
deleting all repetitions and surplus language. 


APPELLATE JUDGE’S REACTION 


Chief Justice McClendon? stated the sub- 
stance of what was stated by other justices in 
various wording in the following language: 


“I. Begin the opinion with a concise state- 
ment of the nature and result of the suit from 
the viewpoint of the actual, controverted issues 
presented by the appeal, so that the reader will 
get at once an accurate picture of the salient 
features of the controversy at the bar of the 
appellate court—in miniature. To this end: 

“(a) Use as few words as possible, essential 
to an accurate expression of the desired 
thought. 

“(b) Avoid: (1) Unnecessary enumeration 
of parties, abbreviation where practical of cor- 
porate names, etc; (2) any statement not es- 
sential to the points raised on appeal, such as 
pleadings, rulings and issues in the trial court, 





2. Of the Court of Civil Appeals sitting at Austin. 
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that are not in controversy on appeal; (3) quo- 
tations from the record in briefs where concise 
statement will suffice. 


“II. Reduce the issues or questions discussed 
to as small a number as possible, regardless of 
the number of assignments of error or proposi- 
tions briefed, or of the manner in which the 
questions are raised. 


“III. Employ concise, substantial statements 
from the record and briefs, instead of quota- 
tions, wherever this is possible. 


“IV. Follow strictly the injunctions in the 
supreme court rules, thus avoiding unnecessary 
(1) quotations from authorities; (2) numer- 
ous citation of authorities; (3) lengthy argu- 
ment or discussion, especially of elementary or 
previously decided questions. In other words, 
employ only brief references to texts or author- 
ities, where this will suffice. It should be borne 
in mind that an opinion of an appellate court 
is merely a decision of the points involved in 
the appeal. It differs essentially from a plead- 
ing, in that it does not have to show the ele- 
ments of a cause of action or defense except 
in so far as essential to the appeal.” 


Some of the justices suggested that they feel 
obliged to write at length in order to “sell” 
their opinions to the supreme court. Of course, 
we appreciate their efforts to make all the 
points clear for our benefit, but, as a matter of 
fact, short opinions, confined to the exact point 
under discussion, well arranged and forcefully 
and clearly expressed, more often bring a 
straight “Refused” from the supreme court 
than does a long, rambling opinion. 

Many of the justices appear to be bothered 
by Rule 453, which requires the court to state 
its conclusions of fact and law upon each ma- 
terial point assigned as error, if the case be 
one within the jurisdiction of the supreme 
court. It should be noted, however, that this 
rule applies only to “material” points, and not 
to frivolous unfounded points. Moreover, it 
does not require that each assignment be sepa- 
rately discussed. The assignments may be 
grouped. Neither does the rule require that 
the evidence supporting each assignment be set 
out in full. The court may state its “conclu- 
sions” of what the “facts” are, and need not 
detail the evidence pro and con. The same is 
true with reference to the law of the case. The 
court need not discuss and quote at length from 
the authorities, but, instead, may simply an- 
nounce the rule briefly and cite authorities to 
support it. Such findings of fact and conclu- 
sions of law may, but need not, be included 
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in the opinion. In this connection, the Beau- 
mont court states that it is trying out a new 
system. Frequently they write a short opinion, 
which disposes of the issues presented. This 
is followed by the filing of an “Appendix, not 
for publication,” which sets out the pleadings 
and evidence, and other voluminous matter, in 
detail, so that same will be available to the 
supreme court on writ of error. In one case, 
where the court held that the trial court erred 
in instructing a verdict for the defendant, the 
opinion was very brief, simply holding that the 
trial court had erred; but the appendix was 
eight pages long, setting out the facts in de- 
tail. This suggestion is certainly worth 
studying. 


UNPUBLISHED OPINIONS 


With reference to the nonpublication of cer- 
tain opinions, there was considerable division 
among the justices as to whether we should 
decline to publish any of the opinions of the 
courts of civil appeals. Several justices thought 
all opinions should be published. Others were 
definitely of the opinion that many of them 
should not. Some suggested that the supreme 
court should decide which should be published 
and which should not. But I am convinced that 
this would lead to too much friction between 
the supreme court and the individual justices of 
the courts of civil appeals. Most of the justices 
thought that the matter should be handled sep- 
arately by each individual court of civil ap- 
peals. 


MEMORANDUM OPINIONS 


Some of the justices, I think, misunderstood 
the meaning and purpose of “memorandum 
opinions” as used in Rule 452. They seem to 
think that it means a mere notation showing 
the disposition of the case, without giving the 
reasons therefor. This would hardly be an 
opinion. As I understand the rule, it means 
an opinion giving the reasons for so disposing 
of the case, but it is not for publication as a 
formal document. It may be brief, as it usually 
is; or it may be long where the facts demand 
it. Since it is not to be published, it may 
contain lengthy quotations from the pleadings 
and the evidence; and since it is not to be cited 
as an authority, it may be written with less 
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care for accuracy of expression, and the writer 
need not take the time to “polish” it. For 
these reasons, much less time will be consumed 
in writing such an opinion. Copies of such an 
opinion will be furnished to attorneys, the same 
as a published opinion, so that the parties to 
the suit will know on what theory their case 
was disposed of. In county court cases where 
the judgment is affirmed and the supreme court 
does not have jurisidiction, no opinion need be 
written. But it must be remembered that the 
supreme court has jurisdiction, even in a county 
court case, when the validity or construction 
of a statute is involved. Even in a case where 
no opinion is required, a memorandum unpub- 
lished opinion is helpful, for it enables the at- 
torney to know on what theory his case is dis- 
posed of. Lawyers complain mightily when 
they think they are right, but are overruled, 
without a reason being given therefor. The 
memorandum opinion is useful in such a situa- 
tion. It may also be used profitably, as sug- 
gested by Chief Justice McDonald, in cases 
dismissed for want of prosecution, affirmance 
on certificate, agreed dismissals, and “a consid- 
erable number of other instances which might 
be mentioned.” It can be used where the case 
presents purely a fact situation, or nothing but 
well-settled principles of law, thus rendering 
the opinion of no precedential value. It is 
useful on motions for rehearing, to correct an 
error in the original opinion, or in elaborating 
on assignments not deemed worthy of discus- 
sion in the main opinion. The Beaumont court 
has already adopted rules for the nonpublica- 
tion of all opinions which it deems of no prece- 
dential value. Today two members of the Gal- 
veston court conferred with the supreme court, 
and afterwards announced that they would 
mark “Not for publication” all opinions which 
they deemed of no precedential value; but if 
after so marking an opinion the supreme court 
should give the application for a writ of error 
a straight “Refused,” the opinion would then 
be published. 

We are very grateful for the splendid cooper- 
ative spirit evidenced by the members of the 
courts of civil appeals to improve our opinions 
as much as possible. We wish the justices to 
feel free to make suggestions at all times for 
the improvement of our judicial system. 


3. Texas L. R., XX:1, Nov. 1941. 
From “Federal Rules and Texas Rules of Appellate 
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Some of the justices have suggested occa- 
sional conferences between the members of the 
courts of civil appeals and the trial judges of 
their districts, for the general improvement of 
the system. In my opinion trial judges would 
welcome this opportunity, and, if the district is 
not too large, they would be willing to make 
whatever sacrifices are necessary to attend such 
a meeting. The courts of civil appeals, if they 
think favorably of the idea, should take the 
initiative in inquiring of the trial judges 
whether they would like to have such a meeting. 
By giving advance notice of such a meeting, the 
trial judges could so arrange their calendars as 
to avoid conflicts. Local bar associations might 
be induced to give a banquet on Saturday night 
at the conclusion of the conference. I suggest 
this matter for the consideration of the courts 
of civil appeals. 


Sincerely yours, 
James P. Alexander, C. J. 


A VOICE FROM THE BAR 


The foregoing brief report concerning one of 
the most extraordinary assaults upon estab- 
lished custom is rounded out by the following 
quotation from an article in a recent number 
of the Texas Law Review, written by William 
A. Vinson, a member of the Houston bar.® 

“The rules require the appellate courts to 
shorten their opinions. This can be done in 
many ways, without imposing restraints on 
either the literary style or the individuality of 
the judges. As the bench and bar now have a 
common goal, it may not be inappropriate, and 
without being critical, to give a few illustra- 
tions of ineptness in opinions taken at random 
on reported cases. As a general rule, it serves 
no useful purpose to copy former opinions in 
extenso, or the assignment of error, or proposi- 
tions and counter-propositions, or the special 
issues and the answers thereto (frequently 
fifty or more), or documents in haec verba (un- 
less a question relates to the whole), or to give 
a dissertation on the beneficence of the home- 
stead law, statutes of limitation, and like prin- 
ciples which are firmly imbedded in our juris- 
prudence; or to write essays expounding the 
writer’s views on social and economic questions. 
If a legal principle has been affirmed in fifty 





Procedure—A Comparison.” — William A. Vinson, 
Houston, Texas. 
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cases, its reaffirmation does not need to be 
fortified by the citation of the entire list. One 
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or two should be enough—the first one and the 
last one.” 


Two Proposals for Saving Shelf Space 


Interesting proposals for avoiding waste in 
judicial opinion writing have been coming into 
the JOURNAL office since publication of Charles 
A. Beardsley’s plea for shorter opinions. (Aug., 
1941; 25:2:40). 

Norman Winer, New York City, offers a sug- 
gestion that the judges remedy the multiplicity 
of opinions by writing—believe it or not—two 
opinions in each case. It is highly significant 
that this is what is actually being done by the 
justices of appeal in the Beaumont district, 
Texas. Chief Justice Alexander’s comment, ap- 
pearing on page 136 reads: “This suggestion is 


certainly worth studying.” Mr. Weiner’s theory 
follows: 


“Litigation attorneys want opinions. Few 
things are more discouraging than losing a 
case without an explanation. Formal findings 
and conclusions are ordinarily adoptions as 
facts of the strongest set of findings that the 
evidence could possibly support in order to but- 
tress the determination against appeal. How 
the findings and conclusions were reached 
should not remain unarticulated. 

“It seems to me that most opinions which 
lack general value are undiscriminating recitals 
of the evidence concluded by a few paragraphs 
of alleged reasoning on the law. These latter 
consist mainly, as your August issue states, of 
quoting generalities from texts or prior 
opinions. 

“Paradoxically, to reduce opinions I suggest 
that a judge write two opinions. The first 
should be on the facts and should be filed for 
the benefit of litigants and their attorneys. The 
second should commence with a summary of the 
found facts, similar to a law-school abstract of 
a case, and the legal reasoning should follow. 
Only the second should be publishable, and then 
in the discretion of the judge. 

“Abstracting the ultimate found facts will 
inform the judge whether his case falls into a 
pattern or whether he has extraordinary facts. 
If the former, he is not likely to publish copi- 
ous quotations. With a few crisply stated facts, 
any reasoning which follows will have to hit 
the nail on the head. 

“In my humble opinion the result in most 
cases will be that the judge who summarizes 
his ultimate facts in a brief paragraph either 
(1) will cease and desist thereafter unless he 
has unusual facts, or (2) if he has unusual 
facts will not write unless he is convinced that 


his reasoning will stand a test. Where there 
are unusual facts and good reasoning I assume 
we are all in favor of opinions.” 


THE LOQUACIOUS OPINION WRITER 


An excellent case to illustrate Mr. Winer’s 


point is Wallar v. Southern Pacific Co., 37 F. 
Supp. 475. That was an action for personal 


injuries arising out of the wreck of the stream- 
liner “City of San Francisco” in 1939. It was 
tried to the court without a jury. An enormous 
volume of evidence was presented at the trial, 
and the opinion occupies ten closely-printed 
pages in the reports. In the opinion we learn 
that the names of the pullman cars on the train 
were “Market Street’, “Presidio”, ‘Mission 
Dolores”, “Embarcadero”, “Twin Peaks”, 
“China Town”, “Fishermen’s Wharf”, “Golden 
Gate Park”, “Seal Rocks”, “Union Square,” 
“Telegraph Hill’, “Portsmouth Square” and 
“Nob Hill.” 

On the third page we learn that certain of 
these cars after the wreck lay in the river, 
others hung at a perilous angle, and others 
stayed on the rails. On the fourth page we 
read that that section of track had 90-pound 
rails until 1931 when 120-pound rails were sub- 
stituted. Most of pages 479 through 482 are 
occupied with Q. and A. quotations from the 
testimony of witnesses. 

The propositions of law involved in the case 
are elementary. Res ipsa loquitur is defined for 
the millionth time, and it is held that in the 
trial the court will not permit a contention in- 
consistent with a stipulation entered into at a 
pretrial conference. No lawyer would willingly 
devote shelf room on his office walls to such 
statements of law, nor to catalogues of Pullman 
car names or stories of the patrons of a nearby 
dance hall who visited the wreck. 

A judge might defend the writing of this 
opinion for the sake of litigants and counsel 
who were interested in it, but a cumbersome 
and costly system alone is responsible for put- 
ting it on law library shelves all over the coun- 
try. Had it been separated into two opinions, 
one on fact and one on law, the latter to be 
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published only if it contributed something to 
the case law of the country, the case would 
never have got into print at all. 


SUFFICIENCY OF EVIDENCE PROBLEM 


A picture of the content of appellate court 
opinions comes from the Minnesota judicial 
council, which studied the opinions issued by 
its supreme court during three years. In its 
1941 report the council complains of the large 
share of the court’s time devoted to questions 
of procedure, and adds: 


“Even more significant is the fact that over 
twenty-five percent of the total issues consid- 
ered have to do with the question whether the 
evidence is sufficient to sustain a determination 
of fact in the court below. These take a rela- 
tively larger proportion of the court’s time 
since they require a careful examination of 
records and briefs which in these cases are 
usually long. At the same time, their con- 
tribution to the law of the state is negligible, 
since the facts of every case are necessarily 
different.” 

Associate Justice Marshall F. McComb of the 
California district court of appeal believes 
something can be done about this, too. In a 
letter to the editor he cites his own opinion in 
Thatch v. Livingston, 13 Cal. App. 2d. 202, 56 
Pac. 2d. 549, wherein we read the following: 


SOLUTION OF EVIDENCE PROBLEM 


“This is the sole question: Was there sub- 
stantial evidence to sustain the trial court’s 
findings that defendant by misrepresentation 
induced the plaintiff to accept as security for a 
loan a note and trust deed” etc. (summarizing 
the findings.) 

“We have examined the record and are of 
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the opinion there was substantial evidence 
considered in connection with such inferences 
as the trial court may have reasonably drawn 
therefrom to sustain each and every material 
finding of fact upon which the judgment in 
favor of plaintiff was necessarily predicated. 
We therefore refrain from further discussion 
of the evidence. 

“In this disposition of the case we are heart- 
ily in accord with a recent expression of Mr. 
Justice McReynolds. He says: ‘In my view 
multiplied judicial utterances have become a 
nuisance to orderly administration of the law. 
Much would be gained if three fourths (maybe 
nine tenths) of those published in the last 
twenty years were utterly destroyed. Thou- 
sands of barren dissertations have brought 
confusion and often contempt. Hurried 
opinions and long dictated ones, when not la- 
boriously revised, generally have no proper 
place except in the waste basket.’ ” 


If the reader desires a living example of the 
kind of reporting Judge McComb opposes, let 
him turn to the opinion of the New Jersey 
Court of Errors and Appeals in the famous 
Lindbergh kidnaping case, Hauptmann v. 
State, 115 N. J. L. 412. This is a 35-page 
opinion, with 21 headnotes, none of them estab- 
lishing or even restating any significant propo- 
sition of law. The court holds that the ladder 
was properly admitted in evidence; that the 
verdict was not against the weight of the evi- 
dence, reviewing pages and pages of evidence 
to arrive at that conclusion; that the fourteenth 
amendment was not violated, etc. Publication 
of this opinion was not entirely useless in view 
of the widespread interest in the trial, but the 
magazine section of the Sunday newspaper 
would have been a more appropriate place than 
in the New Jersey Law reports. 





1 HAVE heard that Texas had taken the step of enjoining concise opinion writing 
. .. I assume that the supreme court, having ordered the courts of civil appeal 
to be brief will itself engage in a similar self-denying ordeal.—B. H. Kizer. 





I HAVE devoted in past years a great deal of thought and study to this question. 
I know from experience that the vast majority of the opinions of our courts are 
of no importance to the jurisprudence of our state. They have no value except 
to the parties and the attorneys in the particular case. I have noticed recently 
that the judges of the supreme court are writing shorter opinions, and I believe 
that in time the judges of the courts of civil appeals will follow their example. 


—William A. Vinson. 
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An Essay on Appellate Courts and Procedure 


With Constructive Suggestions 
WILLIAM J. PALMER* 


“Seventy-five percent of the opinions written by the state appellate courts 
contribute nothing to the law except repetitious bulk and uncertainty .. . To know 
that every published opinion meant some intended addition to the law would 
be a contribution to certainty of inestimable value to lawyers, their clients, and 


to both trial and appellate judges.” 


Only those criticisms of appellate courts and 
appellate procedure that come from practicing 
lawyers, judges and persons whose work keeps 
them in touch with the legal profession and 
judicial administration, are, in my judgment, 
worthy of serious consideration. The foregoing 
is not intended as a perfect tribute to the pro- 
fession. We have our faults. We confess them. 
But they are not nearly so dangerous and never 
so devastating of foundational values as the 
brain-rattling of theorists, whose education 
never has been completed by practical experi- 
ence, and who would remake the order of human 
society on theories (most of which are much 
older than the theorists) that have been tried 
and proved delusive. 


IL 


THE LAWYER AND HIs ForuMS 


The absence of revolutionary tendencies on 
the part of lawyers as a class is not due to any 
failure to appreciate the shortcomings of the 
regime under which they have been trained, 





*The author is a judge of the Superior Court of 
California, in and for the County of Los Angeles. Ar- 
ticles by Judge Palmer and about his work have ap- 
peared from time to time in professional publications, 
some in this Journal. Some of his case opinions have 
attracted national attention and received nation-wide 
distribution. He has served, and now serves, on com- 
mittees of the American Bar Association. He has been 
one of the general consultants of the American Law 
Institute in the preparation of its code of evidence. As 
chairman of a committee of judges and lawyers 
charged with the task of inaugurating the use of stand- 
ardized instructions, he was editor-in-chief of “Cali- 


and in the administration of which they ac- 
tively have participated. If you are privileged 
to have the confidence of practicing lawyers, 
you know that they know better than any lay- 
men wherein lie the occasional failures of the 
devices by which we seek to justly terminate 
discord in human relationships. There are 
other reasons why the defects are not removed 
as quickly as we might wish. One is that most 
seasoned lawyers are working under such ter- 
rific pressure handling the problems of their 
clients that no time or energy remains for re- 
form. Another reason is that theorists and 
politicians are continually messing things up 
faster than the legal profession can hope to 
test, weigh, put to practice, reconstruct, and 
remove the rubbish. A third reason is that the 
better lawyers are so appreciatively cognizant 
of the priceless values in our regime, the long, 
hard struggle that lies behind them, the rich 
tradition underlying and upholding them, that, 
in their good judgment, they are not hurrying 
to tear down a sturdy, time-tested house just 
because there is a leak in the roof. Finally, 





fornia Jury Instructions—Civil,” used extensively in 
California, and soon to be matched in two other juris- 
dictions. The production of the manual of instructions 
was told in this Journal, 23:177. Judge Palmer has 
also written for this Journal much appreciated articles 
concerning appellate court organization, 19:120, and 
trial court organization, 18:41. The author was re- 
cipient of a citation by the American Academy of Pub- 
lic Affairs “for his distinguished record as a citizen, 
jurist and scholar; for his qualities of high courage and 
initiative in charting and adhering to fundamental legal 
principles; and for his contribution to the improvement 
of methods of procedure in the courts of California.” 
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expediency keeps lawyers from publicly criticis- 
ing the courts and particularly from broad- 
casting the barbed and specifically illustrated 
animadversions they make in private conversa- 
tion with one who enjoys their confidence. In 
this there may be some moral justification, for 
even if a lawyer is willing to risk his own skin, 
it may be questioned whether he should risk 
his client’s interests by incurring the ill will of 
the “last guesser.” 

Because the practicing lawyer is thus handi- 
capped, I shall speak for him. In some respects, 
I shall fall far short of him. My language will 
not be as spicy as I have heard from him. In 
other respects, I may go beyond him. I shall 
even speak against him at times, because while 
he is my brother and I like him, and have given 
him a fair alibi, still I cannot altogether excuse 
him. I do not pretend to know the situation 
in states other than my own. Of course I have 
read and heard. But that is not sufficient. 
Nothing that I say may apply to your state. 

To treat a theme of this kind with appro- 
priate force, one’s points should be bountifully 
illustrated with case examples, as could be done, 
but that would extend the work to book size. 
There is further reason why my illustrations 
must be few—lI am not, by nature, a prosecutor, 
head-hunter, or man-eating shark, but as I may 
feel it necessary to thrust the rapier for a 
worthy cause, I pray for a sure hand and no 
flinching. 

Il. 


MURMURS 


These are current criticisms, heard within 
the profession, of our appellate courts and 
appellate procedure: 

1. Inadequate ability. The charge ranges 
from extreme mediocrity to ordinary medioc- 
rity, and includes, among other things, lack 
of high intellectual quality; lack of fine moral 
purpose and discrimination; lack of legal 
scholarship; lack of impartiality (advocacy; 
predisposition to champion the policies of the 
appointing power, regardless; going the easy 
way with the tide, behind the legislative ban- 
derole that the constitution and law must keep 
pace with social changes; and so on); lack of 
practical experience and judicial training. 
Painful ways in which mediocrity in the higher 
courts is said to express itself are: rambling, 
illogical, heavy, dull, awkwardly expressed 
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opinions ; false statements of fact (this, I think, 
is the most commonly heard complaint); in- 
accurate statements of law; poor reasoning; 
erroneous deductions; unjust decisions. 

2. Delays. 

8. Expense. : 

To the foregoing I shall add my personal 
conclusions: 

1. Many of our appellate courts are greatly 
overworked. 

2. Seventy-five per cent. of the opinions 
written by the state appellate courts contribute 
nothing to the law except repetitious bulk and 
uncertainty. 

8. Vastly more injustice results from the 
work of the appellate courts than from the 
work of the trial courts. 


III. 


Two FALSE LEADS 


In search for ways of betterment let us first 
be rid of two notions that might lead us into 
cul-de-sacs, with a wasteful expenditure of 
energy. One is that there is a panacea, that 
there is some device, scheme or plan that will 
keep homo sapiens, after being elevated to 
judicial office, from his mistakes. Our judicial 
system is designed to preserve the peace of 
society and to do so as justly as possible. Only 
that necessary and noble purpose justifies set- 
ting a few men up to judge others. Except for 
that necessity, the admonishment of the Good 
Teacher holds: “Judge not, that ye be not 
judged.” That advice is founded on the uni- 
versal imperfection of man, there being no ex- 
ception. 

A second notion that appears to have some 
transitory support is that we of the legal pro- 
fession can learn something from the adminis- 
trative agencies that are doing so much of the 
country’s judicial work. Well, we have no aver- 
sion to learning from any source, but what is 
there to learn? One can understand the case of 
office holders, working up vote appeal; college 
professors, wholly unfamiliar with legal tech- 
nique; and the man on the street; but it really 
is a bit shocking to note a judge or lawyer, 
speech-making across the land, seriously pro- 
claiming the sheer nonsense that the numerous 
administrative agencies, doing judicial work, 
have sprung into being because of the failure 
of the traditional judicial system. Administra- 
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tive agencies have come into existence because 
they are a necessary feature of the super- 
superstate. The only way you can implement a 
desire for an “all-out’ government is by ad- 
ministrative agencies. 

But the doing of judicial work by adminis- 
trative agencies, under a regime wherein the 
prosecutor is judge, is yet something different. 
Even under a super-government that is not 
necessary—not unless you wish to destroy 
freedom. It is both the proper and the neces- 
sary way to proceed if you do wish to destroy 
freedom. It is both the proper and the neces- 
ing is being done by prosecutors is simply that 
we have lost the way. The work and short- 
comings of the traditional judicial system have 
no causative connection with this mushroom, 
except it be that we have done our work too 
well. This fact, without doubt, has played a 
part. It may be suspected, with some justifica- 
tion, that certain radical and pressure groups, 
with enormous funds for campaigns, do not 
want fair, impartial judging; do not, in truth, 
want the constitution, except only as it can be 
used for their gain, until safely (for them) it 
can be destroyed. 

A judicial system in which the prosecutor is 
judge is something that the human family was 
compelled to swallow centuries ago, and never 
having been able to digest, now regurgitates, 
offering as an apology not seasickness, which 
is excusable and honest, but “liberalism,” 
fascism, nazi-ism, or communism, depending 
only on the language spoken by mariners in 
charge of the ship of state. 

As for unjust and costly delays, injustices, 
incompetency, perjured testimony, calamitous 
expense, “evidence” that is not evidence, lack 
of judicial temperament, partiality, bias, pre- 
judicial errors, and mockery—even including 
the worst and earliest days in the development 
of our judicial system, we have not, in these 
things, equalled the sorry record of our ad- 
ministrative agencies. And years of so-called 
progress and civilization have intervened! 

The reader probably remembers the case of 
the young man who, for a time at least, thought 
he was an artist. Indeed, he really aspired to 
be an artist. And to his credit let it be said 
that one day he came to the realization that he 
was not so good as he would have liked to be. 
So he sought the advice of a master, confessed 
his shortcomings and failures, and concluded 
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with the statement: “I guess I better go back 
to school.” To this the experienced and skilled 
artist replied: “School! Go back to school! 
My boy, what you need to do is to start a new 
school!” 

If you haven’t the culture, the intellect, the 
acumen, the understanding and the love of free- 
dom to comprehend and appreciate the values 
in, and the general worth of, our English- 
American system of jurisprudence; if you don’t 
know the rules of evidence or don’t understand 
the reason for those that you do know; if you 
don’t know how those rules and certain features 
of our procedure have been refined out of vast 
human experience as safeguards of truth and 
justice; then “my boy,” to paraphrase the good 
artist, “what you need is not to go back to 
school, but to start a new school; do away with 
the rules of evidence—that’s easier than learn- 
ing them; have the prosecutor act as judge— 
that’s surer if you are the prosecutor; and call 
your court an administrative agency.” 


IV. 


USE OF BRIEFS CONDEMNED 


To improve and facilitate the handling of 
appeals and to make the procedure less expen- 
sive for both the litigant and the state, these 
suggestions are offered: 

The practice of introducing the issues to an 
appellate court by the briefs of counsel is an 
inexcusable cause of unnecessary work, of much 
of the difficulty judges have in arriving at a 
true comprehension of the facts, of delay, error 
and injustice. It is remarkable that we have 
endured this practice. Imagine introducing the 
issues of a case to the trial court by briefs of 
counsel and having no pleadings! That would 
be just as sensible as presenting a case to the 
appellate court by the same method. 

The issues on appeal should be framed by 
verified pleadings, the verification to be by 
counsel. The steps should be as follows: A 
notice of appeal should be filed with the trial 
court, thus to advise of the appeal and to 
transfer jurisdiction. The matter of undertak- 
ing to stay execution need not be discussed 
here. Within a certain time after the filing 
of notice of appeal, the appellant should be re- 
quired to file with the appellate court a verified 
complaint or bill or petition on appeal. This 
should be the first document filed with that 
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court and should set forth all those facts and 
points of law necessary to show that the judg- 
ment of the trial court should be reversed or 
modified. The respondent (or appellee) should 
have a certain time within which to demur to 
that pleading or to answer it. Only one ground 
of demurrer should be recognized: that the bill 
on appeal is not sufficient to show reason for 
reversing or modifying the judgment or order 
of the trial court. This insufficiency, however, 
might arise not merely from what the bill lacks 
or from what it positively shows, but from un- 
certainty or ambiguity. The trial court’s policy 
of exceedingly patient liberality as to amend- 
ments should not be followed. Upon sustaining 
a demurrer, leave to amend should be granted 
only when the court entertains the affirmative 
conviction that the interests of justice will be 
served by the amendment. If leave to amend 
is not given, the appeal should be dismissed 
with prejudice. 

It should be required that the answer to the 
bill admit or deny, seriatum, all the material 
allegations of the bill. Thereafter it might set 
up new matter. Allegations on information and 
belief should not be permitted nor should de- 
nials for want of information and belief. When 
and if an answer is filed, a law clerk should sit 
down with the bill and answer, and checking 
one against the other, make note of all admitted 
facts and points of law, and of the points in 
dispute. If new matter is set up in the answer, 
the appellant should be required to file a veri- 
fied reply to it within a certain time. The law 
clerk also should check this pleading for ad- 
mitted facts and for points in dispute. 

When the law clerk shall have presented to 
his judge a statement of the points in dispute, 
the court should make an order requiring pro- 
duction of only so much of the record of the 
trial court as is deemed necessary to enable it 
to determine the points in dispute which are 
material to a determination of the appeal. In 
one case, a partial or complete transcript of the 
reporter’s stenographic notes might be neces- 
sary. In another case, the production of such 
record would not be required. In one case, part 
or all of a clerk’s transcript might be neces- 
sary; in another case, no such record would be 
needed. In fact, there seldom should be any 
need for a clerk’s transcript, as such, because 
the facts shown by it are clear and certain and 
should be admitted in the pleadings. When 


EssAy ON APPELLATE CouRTS AND PROCEDURE 143 


ordering production of such record as it may 
need, the court should require counsel to supply 
appropriate references, tying into the record 
their conflicting contentions as to the points in 
dispute. A list of these points in dispute as 
prepared by the law clerk and approved by the 
judge should accompany the order for produc- 
tion of record. 

To deliberately attempt to deceive an appel- 
late court through false statements in the plead- 
ings, or to waste the time of the court through 
careless statements that prove to be false, 
should be regarded as a serious offense on the 
part of counsel, punishable by fine or suspen- 
sion directed against the lawyer. The lawyer 
should be punished, not his client. And the 
appellate court should mean business in these 
matters. It should not tolerate deliberate or 
reckless abuses of the right of appeal, with 
consequent trespasses upon the time and energy 
of the court. 

The plan here proposed would remove any 
excuse for false and misleading statements of 
fact by the court; it should result in the saving 
of both time and expense; and should make 
possible the early dismissal or disposition of 
many appeals not meritorious or against which 
there is no sound defense. 


V. 


ENLIGHTENING OR OUTWITTING THE JUDGE 


Written briefs, as such, should be barred. 
Oral argument should be permitted when there 
is a question admitting of argument. With a 
case on appeal presented by verified pleadings, 
briefs would cease to have any value for the 
purpose of presenting the issues. As the 
pleader could and should concisely set forth his 
points of law and his citations in his pleading, 
the only purpose that could be served by briefs 
would be the extension of argument. After 
years of observation, J am convinced that brief- 
ing in appellate courts has done more injury 
than good. This possibly would not be true if 
appellate judges were adequately equipped with 
acumen and were not overworked. But under 
conditions as they are, I firmly believe that the 
conclusions arrived at by appellate courts would 
be sounder and would make a closer approach 
to justice, if, with the issues intelligently 
framed and the points and authorities simply 
stated, the judges were left alone to do their 
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own consideration of the facts and their own 
reasoning. 

I have seen appellate courts swallow whole 
the false statements of shystering lawyers, 
statements contained in briefs (which, of 
course, never are verified), statements the utter 
falsity of which would have appeared plainly 
upon an examination of the record, and even 
write those false statements into the official 
opinion as statements of fact, and upon such 
false premises deliver decisions that wrought 
absurd results and incalculable injustice. 

There is something about briefing that gives 
many lawyers a sense of freedom from ethical 
restraints. There are lawyers, of course, who 
are exceedingly conscientious in briefing as they 
are in all phases of their practice. It is one 
of the tragedies of judicial administration that 
through the limitations of judicial perspicacity, 
these conscientious gentlemen of the bar must 
carry a heavy handicap when briefing against 
any of the many lawyers who feel that in brief- 
ing, as in love and war, all is fair. Briefing 
too often is merely a game to win, a game of 
cunning and cleverness, of twisting and weav- 
ing, of coloration and distortion, not a method 
of research for seeking and communicating 
truth and wisdom. All this may go on without 
any sense of guilt or shame if successful. Great 
joy, pride and patting one’s self on the back 
follow success. Success proves that the brief 
writer was right, although he may have been 
malevolently and disastrously wrong. There is 
no comparative success-stratum of the profes- 
sion that is wholly free from sin in briefing, 
although the seasoned, financially middle-class 
lawyer is most nearly pure. State attorneys 
and attorneys for governmental agencies have 
been equally guilty of briefing to win by any 
stratagem, rather than to expound the truth 
in the interests of justice. When we come to 
those pressure groups that frankly embrace the 
Machiavellian doctrine that the end justifies 
any means, groups usually represented by agile 
intellects, we meet with briefing which of course 
is but one of the “means” in the game. 

Even the conscientious brief writer, being 
an advocate and properly so, sees and writes 
from a prejudiced point of view. Occasionally, 
it is true, falsehood will be exposed and truth 
restored to its rightful place by a wise and 
honest man, who will not betray the truth for 
any price, and who combines a penetrating in- 
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tellect with unusual ability in self-expression 
and a just cause. Unfortunately, such men are 
rare indeed. Enough of them are not being 
produced by our colleges, where the premium 
too often goes to cleverness and book learning, 
rather than to good judgment and practical 
wisdom. 

In McKay v. Retail Automobile Salesmen’s 
Local Union No. 1067, 16 Cal. (2d) 311, at page 
322, the supreme court of California makes this 
amazing statement: 

“But the Supreme Court of the United States 
holds that there is no constitutional right in- 
hering in individuals to work as nonunion em- 
ployees.” 

Immediately following that statement and to 
support it, the supreme court of California cites 
Senn v. Tile Layers Protective Union, 301 U. S. 
468, 57 Sup. Ct. 857, 81 L. Ed. 1229. 

The statement is utterly false. Not only does 
the Senn case announce no such holding as that 
attributed to it; not only does it hold clearly 
to the contrary; but even the union in that case 
conceded that an individual does have a con- 
stitutional right to work as a nonunion employe. 
I quote from the opinion in the Senn case, page 
481, Vol. 301 U. S. [The bracketed words are 
mine. ]: 

“The respondents [unions and union mem- 

bers] do not question that it is appellant’s 
[Senn, not a union member] right to own his 
own business and earn his living in any lawful 
manner which he chooses to adopt.” 
The opinion in the Senn case, written by the 
late Justice Brandeis, makes it clear that an 
employe has the constitutional right to be or 
not to be a union member, and in either case 
to work for a living. I quote from page 482. 
[The bracketed words are mine.]: 

“Each member of the union, as well as Senn, 
[not a union member] has the right to strive 
to earn his living. Senn seeks to do so through 
the exercise of his individual skill and planning. 
The union members seek to do so through com- 
bination.” 

Not only is the statement of fact by the 
California supreme court untrue, but the so- 
called holding credited to the United States 
supreme court fairly radiates its own fallacy. 
So long as there is any freedom of choice under 
the constitution, it follows that one may exer- 
cise that choice, that he has a constitutional 
right to choose either course open to him. That 
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is as simple as saying that a man who has two 
automobiles has two automobiles. If one had 
no constitutional right to work as a nonunion 
employee, that fact could result only from a 
further fact, that he had no freedom of choice 
under the constitution, which could mean only 
one thing: that the constitution makes it 
mandatory that every employee belong to a 
union. 

How can we account for this perfect gem of 
untruth by the supreme court of California? 
Let’s eliminate immediately the possibility that 
there was any deliberate intention on the part 
of the justices to deceive. Let’s also disregard 
the possibility that a law clerk deliberately de- 
ceived the justices. Thus we are forced to a 
guess which, I believe, is well supported by a 
consideration of the whole opinion, that the 
false statement was lifted by an overworked 
court, without due circumspection, from the 
argument of an advocate. 


VI. 
DILUTING AND ADULTERATING THE LAW 


The practice of writing a formal opinion for 
every decided case and publishing that opinion 
to constitute part of the body of binding prece- 
dent should be abolished. This cannot be done 
too soon. I do not propose relieving the appel- 
late judge from the responsibility of making 
a written statement to counsel setting forth the 
reasons for the decision. Opinions should be 
of two kinds, informal and formal. Only the 
formal opinions should be published and only 
they should have any force under stare decisis. 
A formal opinion should be written only when 
a case calls for an addition to the law. This 
addition might consist of solving a question of 
first impression, intentionally reversing or 
modifying a rule previously adjudicated, re- 
conciling an apparent conflict, or definitely end- 
ing a conflict by a clear repudiation of one of 
the conflicting holdings. 

My distinction between a formal and an in- 
formal opinion is not theoretical, but is based 
on a practice that I, as a trial judge, have fol- 
lowed for many years. I have written an 
opinion for almost every case taken under sub- 
mission and I have stated an opinion for nearly 
every case decided from the bench. But nearly 
all these written opinions are as informal as 
the oral ones, and sometimes are in the form 
of a letter to counsel. The time-saving advan- 
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tage of an informal opinion, written solely for 
the information of counsel and their clients, is 
that one can assume that counsel know about 
the case, know what the issues have been, what 
the testimony has been, what the arguments 
have been, and what authorities have been cited. 
Thus, in writing an informal opinion, the judge 
doesn’t need to recite all the facts and the con- 
flicting contentions, as if writing for strangers 
to the case, and he doesn’t need to prove by 
citations every elementary point of law he re- 
lies on. These informal opinions often can be 
very concise and yet inform counsel accurately 
of the court’s reason for its decision. 

If the practice of writing and publishing a 
formal opinion for every case were merely 
harmless, the abolition of the practice would 
not be so urgent. But it is definitely detri- 
mental. This is what happens every now and 
then in cases that call for no addition to the 
law: The overworked justice writes an opinion 
without complete research, sometimes without 
a true understanding of the facts; he hastily 
pulls an idea from another case; he feels that 
the case at bar is a simple one and doesn’t 
justify the expenditure of great time in writ- 
ing an opinion; he doesn’t thoroughly digest the 
cited case, possibly not even his own; he inno- 
cently misquotes or misinterprets or throws in 
a few phrases of his own that, at the time, seem 
harmless, only later to see them invite inter- 
minable discussion; he adds a few “if’s” and 
“but’s” by which he unintentionally introduces 
confusion. 

When I was a boy, a merchant uncle, for 
whom I worked now and then, planted and re- 
planted this principle in my mind: “What’s 
worth doing at all is worth doing well.” Sounds 
hackneyed and Sunday-school like, but there’s 
a wealth of horse sense in that idea, and espe- 
cially so when expressed conversely: If a thing 
is not worth doing well, don’t do it. Because 
they offer no opportunity for a useful contribu- 
tion to the law, most appealed cases are not 
worth as subjects for thesis the patient, thor- 
ough, precise, workmanlike treatment that any 
formal opinion, sent forth to be binding prece- 
dent, should have. Therefore, no formal opinion 
should be written for them. 

An illustration or two will suffice: 

It long has been the law of California that 
in a malpractice case, the standard by which 
to judge the questioned conduct of the defend- 
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ant is the learning and skill ordinarily pos- 
sessed by physicians and surgeons of good 
standing, practicing in the same locality.’ 

Not long ago a case came down in which this 
standard was significantly, and, no doubt, un- 
intentionally, modified. By this opinion, the 
physicians who constitute the standard of con- 
duct are not simply those “practicing in the 
same locality,” but those practicing “in the 
same or similar communities.”? (Italics are 
mine.) 

You can imagine the almost limitless field of 
speculation and controversy that is opened by 
the phrase “similar communities.” Cases were 
cited to support the use of the novel phrase, 
but the cited cases contain no support what- 
soever for that unearned increment. A later 
case picked up the phrase and thus pinned it 
more securely into the law.* After a diligent 
effort to find some legitimate source for the 
innovation, I found none, but I did find its 
source. In a rather old California case,* the 
opinion writer made this observation: 

“These facts, as well as others which the 
evidence clearly tended to establish, fully sup- 
port the finding of the court that defendant, in 
treating the fractured arm of plaintiff, did not 
exercise that degree of skill and care ordinarily 
exercised by the members of his profession in 
Corona and similar localities.” 

From this comment on a trial court’s finding 
of fact, a new rule of law was born. Of course, 
already the slow process of dying has begun. 
In the meantime, it should be noted that the 
necessity of writing an opinion on a subject 
that requires no elucidation gave us the unique 
alchemy whereby a trial court’s finding of fact 
became the law of the state. 

Perhaps another illustration will be appro- 
priate. If there is anything in the law that is 
simple and clear, it is the California statutory 
law on disputable presumptions. The statutes 
provide that presumptions are one of the two 
kinds of indirect evidence to be considered in 
the trial of cases;5 that a presumption is a 
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deduction “which the law expressly directs be 
made from particular facts’ ;* that certain pre- 
sumptions are conclusive’? and certain others 
“may be controverted”; that as to these dis- 
putable presumptions, they are “satisfactory, 
if uncontradicted,” and unless they are contro- 
verted, “the jury is bound to find according 
to the presumption” ;® that the court shall in- 
struct the jury that “they are not bound to 
decide in conformity with the declarations of 
any number of witnesses, which do not produce 
conviction in their minds, against a less number 
or against a presumption or other evidence 
satisfying their minds”;® (Italics are mine) 
that among the disputable presumptions are 
these: that a person is innocent of crime or 
wrong and that he takes ordinary care of his 
own concerns.!° These two presumptions are the 
ones to which reference will be made in the 
following comments. 

Nineteen years ago, our Supreme Court de- 
livered an opinion in which was written the 
only specifications under which the presump- 
tions might be disregarded and a litigant not 
be entitled to the benefit of them.’! Those cir- 
cumstances, as thus defined, are: When a fact 
“is established by the uncontradicted testimony 
of the party himself or of his witnesses, under 
circumstances which afford no indication that 
the testimony is the product of mistake or in- 
advertence” and “the fact so proved is wholly 
irreconcilable with the presumption sought to 
be invoked.” 

In time, however, this lucid interval of the 
law was brought to an end through the com- 
bination of briefing and the necessity of writ- 
ing opinions by judges. Out of the night came 
a new theory: that in accident cases the pre- 
sumptions had no place in a trial except in 
favor of a party in whose behalf no witness 
of the accident could be produced, as sometimes 
is the fact in death cases; that if a party offers 
direct evidence to show how an accident hap- 
pened, it is error to consider the indirect evi- 
dence of the presumptions.!2 The fallacy of this 
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aberration is so plain as to scarcely need men- 
tion. Its contradiction of the statutes is ap- 
parent. Indirect evidence may be outweighed 
by direct evidence, but, except under the ex- 
treme circumstances mentioned in the Mar 
Shee case, direct evidence does not completely 
remove the indirect evidence from the case. If 
the direct evidence supports the presumption, 
why should the former be said to destroy the 
latter? And if the direct evidence contradicts 
the presumption, manifestly it is the jury’s 
duty, as declared by the statute, to consider 
both and to weigh one against the other. 

If the law of disputable presumptions were 
one side of a tapestry, the law of burden of 
proof would be the other side. They are two 
aspects of the same thing. The reason I have 
to carry the burden of proof if I charge my 
neighbor with negligence is that at the begin- 
ning of our trial, all the evidence—the pre- 
sumption of ordinary care—is in his favor. Of 
necessity, therefore, I must present enough 
evidence to outweigh that with which he starts. 
But if, just because he was not killed and is 
alive to testify, he is denied that presumption, 
then at the start of our trial, he not only has no 
advantage, but he has a disadvantage. A 
charge of negligence has been made against 
him, and it may be true or false. Therefore, 
if he is to relieve himself of the possibilities 
of that charge, he must prove that it is false. 
And if the evidence is evenly balanced, there 
being no presumption in his favor, it is as 
logical and proper for the jury to guess one 
way as the other. 

Of course, this aberrant holding, to which I 
have referred, which not only was illogical, but 
reversed the legislature, could not stand up, and 
immediately there began a long train of hedg- 
ing.'3 Finally it seemed that we had about 
regained normalcy and were back to where we 
began with the clear provisions of the statutes 
and the precise, logical statement of the Mar 
Shee case.14 But recently there came an opinion 
in which the court went back and picked up 
the aberrant ruling, missed the Mar Shee case, 
missed much that has happened since, missed 
the provisions of the statutes, and held that 
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it was error for the trial judge to instruct the 
jury that “each party was entitled to the pre- 
sumption that every person takes ordinary care 
of his own concerns and that he obeys the 
law”! Says the opinion: “Such an instruction 
may be proper under given circumstances in a 
death case but should not be given in a case 
where all the parties are alive and testify and 
all facts are placed before the jury by the 
testimony of the parties and the witnesses.”! 

So here we are again, but where are we? 
Apparently we are going to keep going around 
and around, with incalculable expense to liti- 
gants, lawyers and the public. 

Special mention, I feel, should be made of 
one of the results that would accrue from the 
proposed plan of drawing a clear line of dis- 
tinction between formal and informal opinions, 
with only the former to be published and to 
be made sacrosanct under stare decisis. The 
publication of a formal opinion would carry 
the implied statement to the profession that the 
court intended to make an addition to the law. 
Under the present system, it sometimes hap- 
pens that we are not quite sure whether the 
opinion writer really intended to change the 
law or merely overlooked it. To know that 
every published opinion meant some intended 
addition to the law would be a contribution to 
certainty of inestimable value to lawyers, their 
clients, and to both trial and appellate judges. 


VIL. 
TIME OUT FOR REBUILDING 


There should be enough judges on every ap- 
pellate bench, even if the court has to be di- 
vided into departments, to handle the work of 
the court patiently and thoughtfully, and to 
deliver it within a reasonable time, and to 
give every appellate judge a three-months’ fur- 
lough each year. This furlough is proposed 
not merely to give the judge a rest but to give 
him a chance to learn things that cannot be 
learned in transcripts and briefs; to renew his 
contacts with the best things in life; to broaden 
‘HF 
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his culture; to gain perspective; to move around 
and meet people; to get into the front line 
trenches with a few trial judges, where some 
appellate judges never have been, to their great 
loss and that of society; to make the acquaint- 
ance of business men and to learn something 
of their problems; to talk with laborers first- 
hand, rather than through the briefs of at- 
torneys; to build up the body health again so 
there will be a strong body to obey rather than 
a weak one to command. 

Dispatch in the disposition of appellate court 
work should be accomplished not by hurry or 
neglect, but by having enough men on the job 
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and the right kind of procedure. Hurry in the 
handling of a case on appeal and in the writ- 
ing of an opinion to serve as precedent is as 
out of place as it would be in the painting of 
a holy picture. Any litigant would rather have 
justice in six months than injustice in three. 

Any state that can afford to pour millions 
and billions of dollars into a thousand and one 
different enterprises can afford to spend a few 
thousand dollars more than it does to protect 
the very foundations of freedom and to pay 
for whatever services are necessary to do jus- 
tice and to safeguard that by which free men 
are free. 





Would Take Profit-Making Out of Justice 


“No one would defend a system which re- 
wards a judge when he finds an arrested per- 
son guilty and penalizes him when he finds him 
innocent. No one could approve a system which 
assesses a higher scale of costs for a small liti- 
gant with a small claim than for a large litigant 
with a large claim. No one would consider it 
just that a poor man, a wage earner, a bread 
winner, with little means and a small claim 
should find it more expensive to set the ma- 
chinery of justice going, and to keep it going, 
than if he were a rich man, with ample means 
and a large claim.” 


This plain speech is taken from a report 
made to the Ohio State Bar Association in 
October 1941, by Henry G. Binns, Columbus, 
chairman of a subcommittee on unification of 
lower courts. 

His audience learned also that “We have in 
Ohio over 2,000 justice of the peace courts and 
approximately 100 mayor courts, of limited orig- 
inal jurisdiction, maintained by costs exacted 
from the small litigant. We also have 146 com- 
mon pleas judges, 85 probate judges, 76 munici- 
pal court judges and 4 police court judges, 
maintained by general taxation.” 

Chairman Binns appeared to be on conserva- 
tive ground in specifying seven requirements 
of a proper system of administering justice in 


small doses. First: centralized responsibility. 
Second: abolishment of the fee system. Third: 
that only competent lawyers should be eligible 
to any judicial post. Fourth: that costs be re- 
duced. Fifth: one trial and but one review. 
Sixth: that conciliation and arbitration should 
be made available. Seventh: for claims under 
$50 simple procedure, without counsel. 

On behalf of the basic principles involved 
the report said: 

“Such a reorganization of our trial court 
system would permit of better administration, 
better coordination . . . would permit specializa- 
tion in the judicial function to the benefit of 
both litigants and the public . . . and would tend 
to give finality to the administration of justice 
in the first instance. ... 

“As a first step toward this ideal let us unite 


all that multitude of minor courts into one trial 
court.” 


In preparation for the 1941 session the com- 
mittee prepared a bill comprising 528 lines. Its 
length illustrates the difficulty of draftman- 
ship inherent in improving a patchwork system. 

Responsibility for the operation of the pro- 
posed system is imposed upon the one stable 
and ubiquitous element in judicature, the com- 
mon pleas judge. There is established in each 
common pleas court a “division of small claims 








FesrRuary 1942] 


and minor offenses,” to have civil jurisdiction 
ordinarily to $300. In counties in which there 
is more than one common pleas judge the oldest 
in point of continuous service shall, as presid- 
ing judge, manage the new division, and if he 
deems it advisable he may appoint a commis- 
sioner, or commissioners, on either full time or 
part time, as may be needed, to perform all the 
services required in this division of small 
claims and minor offenses. Every such commis- 
sioner shall be a licensed lawyer. 

Decisions made by commissioners shall be 
subject to review by the presiding judge, who 
is empowered to recall any witness and to take 
additional evidence if needed. 

It will be seen that in the more populous 
counties there is an ingenious coupling of the 
responsible presiding judge with his appointed 
commissioner, affording a union of expertness, 
promptness, directness and finality. 

In the less populous counties the elder judge 
is made responsible for all these cases of small 
claims and minor offenses. 

The system has a general resemblance to the 
Virginia trial justice system; basically, the 
same virtues exist in each system. And in each 
system there is the merit of flexibility; each 
system is readily adapted to any county, and 
adaptable to changed conditions in the future. 
The Ohio draft is fortified in numerous ways. 

Supporters of this vital reform in all states 
should know the history of court reform in 
Virginia, where the legislature had only to per- 
mit counties to experiment with a system that 
provided expert justices, who were assistants 
to the circuit judges. So convincing was the 
test in every instance that the fee-paid magis- 
trates, in a single decade, were ousted in nearly 
all counties.1 In other words, reform in Ohio 
may prosper through local experiment under 
local option statutes. 

It is fortunate that the Virginia experience 
has been ably set forth by a competent reporter 
and editor, Prof. Wylie Kilpatrick. (Problems 
in Contemporary County Government, Univ. of 
Virginia, Institute for Research in the Social 
Sciences, Monograph No. 8.) 

For many years the Ohio Bar Association 
has been ably directed, but in its larger enter- 
prises it has been thwarted by lawyers organ- 
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ized only enough to block significant reforms. It 
may be possible for law reformers to do what 
was done in Missouri —create an “Institute 
for the Administration of Justice.” It was this 
Institute, and mainly lay citizen support, that 
mustered a majority of over 100,000 votes in 
support of a constitutional amendment which 
gave the state the best system of judicial selec- 
tion and tenure yet conceived.” It is true that 
the legislature, representing political greed and 
cunning, has since submitted an amendment to 
destroy the reform before it starts. The Insti- 
tute is on guard, and has good reason to expect 
ultimate victory. 





Pretrial Under Indian Code 


The Indian code of civil procedure (order 
XIV, r. 1 [5]), as pointed out by Professor 
Millar, provides a very explicit provision for 
determining issues. The ineffectuality of 
pleadings to accomplish this in many instances 
is recognized and the need met by the follow- 
ing rule: 

“At the first hearing of the suit, the court 
shall, after reading the plaint and the written 
statements, if any, and after such examination 
of the parties as may appear necessary, ascer- 
tain upon what material propositions of fact 
or of law the parties are at variance, and shall 
thereupon proceed to frame and record the is- 
sues on which the right decision of the case 
appears to depend.” 





Standardized Instructions Drafted 
For Chicago Municipal Court 


Under the direction of Chief Justice Ed- 
ward S. Scheffler the Chicago Municipal Court 
has been pioneering in new fields. This court is 
unique in having a much broader jurisdiction 
than other city courts. Its civil jurisdiction in 
contract cases has no top or bottom limit, but 
tort jurisdiction extends only to judgments not 
exceeding $1,000. There is no chancery juris- 
diction, and criminal jurisdiction is limited to 
misdemeanors. The simple procedure, based on 
the English rules, gave this court leadership in 
the commercial field from the beginning. Its 
judgments were soon running over two millions 
a year, exceeding every other court in the 
country. 

Reference has been had in the Journal to 
the great success of pretrial hearings. In the 
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year preceding the experiment with pretrial, 
settlements amounted to 32 percent; in the fol- 
lowing year 51 percent of the cases were set- 
tled before the time fixed for trial. The record 
seems to show appreciation of pretrial hearings 
by the bar; since June 1, 1941 lawyers filing 
civil cases were asked to designate them either 
for, or not for, pretrial. 

In this field Judge Oscar S. Caplan took an 
enthusiastic part. Later he assumed direction 
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of a committee that prepared a volume of 
standardized instructions, which become effec- 
tive Feb. 2, 1942. Notwithstanding the leader- 
ship taker in this work by the Los Angeles 
Committee headed by Judge William J. Palmer, 
it took a large share of the past year for the 
court committee, assisted by a committee of 
the Chicago Bar Association, to prepare the 
manual. Mr. Donald B. Hatmaker was chair- 
man of the Bar committee. 





Improvement of Appellate Procedure* 


EDSON R. SUNDERLAND 


IV. Courts NEED ACTIVE JUDICIAL COUNCILS 


All of the suggestions here made, and many 
others that might be mentioned, involve com- 
plexities which require careful study. So 
closely integrated is judicial procedure that 
changes at one point necessitate changes else- 
where. For that reason the regulation of pro- 
cedure is a task demanding expert attention, 
and it has been generally agreed that the court 
is better able to pass judgment on the effec- 
tiveness of procedural processes than the legis- 
lature. It might seem, therefore, that these 
problems of appellate procedure should, under 
proper legislative authority, be merely turned 
over to the supreme court of the state for solu- 
tion. However, long experience has shown that 
the grant of rule-making power is not self- 
executing. Many legislatures have conferred 
this power on the courts, but nothing has come 
of it. The courts are so busy with their im- 
mediate and pressing judicial duties that they 
are not able to carry the responsibility for in- 





*This is the third and final installment of an address 
delivered by Professor Sunderland at the annual meet- 
ing of the Iowa State Bar meeting held June 8, 1940. 


itiating and developing reforms in procedure. 
The only cases of the successful exercise of the 
rule-making power are those where an auxiliary 
agency, such as an advisory committee or 
judicial council, has been made available to the 
court, equipped to make a thorough study of 
the operation of the judicial establishment and 
to present to the court for its consideration 
the completed results of its own research. 

There are four essential requisites for any 
governmental agency charged with the duty of 
formulating rules for judicial procedure.** 

The first is adequate technical information. 
This should present no difficulty whatever. The 
personnel of an advisory committee or council 
could be so selected as to draw whatever might 
be necessary from the technical resources of 
the legal profession. 

The second requisite is an inherent incentive 
to act. Here again there would be no difficulty. 
The function of the courts is to conserve, not 





Publication was begun in the October, 1941 number of 
the JouRNAL. 

31. Sunderland, The Purpose, Organization and Pow- 
ers of a Judicial Council (1935) 41 Pa. B. A. Rep. 392. 
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to create, to administer the law as it is, to pro- 
tect our social institutions and to maintain the 
established order. But a rule-making body 
organized as an aid to the court would operate 
without the inhibition against change which 
necessarily affects the judiciary. Its entire 
function would be to modify and improve the 
practice of the courts. It would have a task 
similar to that of the legislature itself, but in 
a more limited field. Its energies would not be 
scattered, but would be directed to a single 
purpose—the improvement of the administra- 
tion of justice. No other interests would divert 
its attention, and no other duties would inter- 
fere with the effectiveness of its work. As a 
public body charged with responsibility for de- 
signing machinery for the efficient operation 
of the courts, the sole justification for its exist- 
ence would be the success which it might attain 
in improving court procedure. Constantly sub- 
ject to public criticism, it could hardly fail to 
make every effort to fulfill the single purpose 
for which it was created. 

The third requisite would be ability to rep- 
resent impartially all interests affect by liti- 
gation. The several parties involved are the 
trial court, the reviewing court, the bar, the 
litigants, and the taxpaying public. Each one 
of these components in the problem of judicial 
administration has special needs and naturally 
seeks special advantages, which are often in- 
consistent with the needs and advantages of 
others. Long court sessions are burdensome to 
the judges, but they are probably of advantage 
to lawyers, litigants, and the public. Tech- 
nicalities of procedure may seem to serve the 
purposes of lawyers, but they make the courts 
less serviceable to litigants. Juries relieve trial 
courts of responsibility for the decision of 
facts, but they cost the public a good deal of 
money. The trial judge in England is re- 
quired to take notes of the trial, showing the 
entire substance of the testimony, and an ap- 
peal can be taken upon the judge’s notes alone. 
This makes a small record of five or six pages, 
in cases where we would have a record of one 
or two hundred. It places a burden upon trial 
judges, but it is of great benefit both to liti- 
gants, by saving an enormous amount of ex- 
pense, and to appellate judges, by reducing the 
size of the records they must read. There are 
similar conflicts of interest in connection with 
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the printing of records on appeal. Appellate 
judges would rather read print than typewrit- 
ing. Parties would rather pay for a typed 
record because it is cheaper. In England 
records on appeal are never printed; they all go 
in typewritten form. Printing is required only 
for the house of lords. Printed records are 
against the interests of litigants and in the in- 
terest of appellate courts. It is said that print- 
ing bills for records and briefs in New York 
State run to a million and a half dollars a year. 

All rules for simplifying appeals are advan- 
tageous to litigants and lawyers, but are 
against the interest both of trial judges, be- 
cause they lead to more reversals, and of ap- 
pellate judges, because they bring up more 
cases. 

The auxiliary commission now being consid- 
ered could, by a proper selection of its per- 
sonnel, be so constituted as to specifically 
represent the interests of all the trial courts, 
the appellate courts, and the bar, and in a more 
general way to represent the litigants and the 
public. It would contain its quota of lawyers, 
and lawyers are in touch with clients; judges 
are not. Being in touch with their clients, 
lawyers are in a far better position than the 
judges to understand the public attitude toward 
the administration of justice. The rule-making 
agency might very well have lay members. 
English commissions for investigating the 
courts and suggesting improvements often con- 
sist largely of laymen. The lay members will 
probably be fully as valuable as the professional 
members of the council. 

The fourth requisite would be ability and 
opportunity to organize research. Problems 
found in the field of judicial procedure are 
exceedingly difficult. They call for both statis- 
tical and observational studies of litigation in 
all its phases and an extensive comparative 
review of the experience of other jurisdictions. 
Without an adequate organization for such 
research, under a highly expert direction and 
control, proposals for improvements in proce- 
dure would lack substantial foundation. Obvi- 
ously courts have no time, energy, or inclination 
for procedural research. But an auxiliary com- 
mission, working in cooperation with them, 
would be an ideal agency for such a task. Its 
personnel would be chosen on the basis of 
interest in such work, and the continuity of its 
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existence and its activity would make possible 
the collection of adequate statistics and the 
carrying out of extensive observations. 

Three successful examples of this kind of 
auxiliary agency for aiding the courts in exer- 
cising the rule-making power have been the 
Advisory Committee of the Supreme Court of 
Wisconsin,®? which has inaugurated all the pro- 
cedural reforms in that state since 1929, the 
Advisory Committee of the Supreme Court of 





32. Wis. Stat. (1939) § 251.18. 
33. Stat. 1064 (1934), 28 U. S. C. §§ 723b, 728 
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the United States, which drafted the new 
federal rules of civil procedure,** and the Pro- 
cedural Rules Committee of the Supreme Court 
of Pennsylvania,** which has been very active 
since 1937 in revising the practice in that state. 

This method of putting vitality into the grant 
of rule-making power may prove to be the true 
solution for the centuries-old problem of keep- 
ing the machinery of the courts adjusted to the 
changing needs of society. 





(1935). 
34. Pa. Laws (1937) No. 392. 





Missouri Bar Services to State Bring Dividends 


A report, however brief, concerning bar af- 
fairs in Missouri is in order. In several states 
where integration has been balked bar leaders 
are wondering whether it would be desirable 
to strive for the Missouri status, which involves 
integration as to one function—the most im- 
mediate, if not the supreme function—that of 
enforcing rules of professional conduct. Aside 
from this special interest the recent history of 
bar affairs in Missouri deserves wide attention. 
It cannot entirely solve the problem in the 
minds of bar leaders in other states; Missouri 
has had extraordinary resources of individual 
ability and faithful services; it has had also an 
extraordinarily tough situation. No other state 
is at present in a fully comparable position. 

For seven years the great task of enforcing 
decent behavior among lawyers has been faith- 
fully accomplished. Before presenting a de- 
tailed account of this fundamental work it is 
well to speak of recent efforts in very impor- 
tant fields. 

The Missouri Bar Association, which enjoys 
the support of about sixty percent of the entire 
body of lawyers, tackled one of the most diffi- 
cult of reforms a few years ago, and scored a 
great victory for a constitutional amendment 
which provided the best form of judicial selec- 
tion for the supreme court, three appellate 


1. Jour. AJS 24:64: 118:194, 





courts, and the superior trial courts serving 
the people in St. Louis and Kansas City. Pro- 
vision was also made for adoption in any other 
circuit by an initiated election. 

This fight, though won by more than 100,- 
000 majority votes, must be resumed because 
the legislature has submitted an amendment to 
repeal the new amendment, the vote on which 
will be next fall. With the issue squarely pre- 
sented between good government and bad poli- 
tics there should be little fear of the outcome. 

It is very doubtful whether the Missouri Bar 
Association alone could have aroused and edu- 
cated the voters without the aid rendered by 
the Missouri Institute for Judicial Adminis- 
tration and other civic bodies. But it was the 
Bar Association that formulated the plan and 
stimulated other organizations. In no other 
state is there any organization comparable with 
the Missouri Institute. 

Of late the bar’s interest in improving civil 
procedure has been implemented, through a 
joint resolution of legislature, by a committee 
of fifty appointed by the supreme court. The 
resulting rules must be submitted to the legisla- 
ture and there may, or may not, be a clear cut 
reformation. There will be in any event a 
most wholesome study in a field that calls for 
effort. The Bar Association has created a com- 





la. The origin of the Institute is recorded in this 
Journal, 21 :193. 


Fesruary 1942] 


mittee whose duty is to frame a constitutional 
amendment that will confer power on the su- 
preme court to make rules in the field of crimi- 
nal procedure. 

Furthermore, in Kansas City the local Bar 
Association and lay organizations are united 
in a survey of the police courts, likely to ac- 
complish needed reforms. The St. Louis Bar 
Association has a committee now engaged in a 
similar survey of police courts. 


DISCIPLINARY SYSTEM Is EFFECTIVE 


To this point our comment has been in the 
field occupied by the voluntary State Bar As- 
sociation. But for seven years there has been 
an integration of all practitioners, under su- 
preme court rules, for the purpose of promot- 
ing good conduct in the profession and of pro- 
tecting it in its lawful prerogatives.2 In other 
integrated state bars the behavior problem was 
readily solved, but the evil of encroachment by 
unprincipled laymen had to await the Missouri 
plan of bar integration. 

The plan was worked out by the supreme 
court and the Bar Association after it ap- 
peared to be impossible to obtain legislative 
approval for integration in its accustomed form. 
The court imposed an annual fee of five dollars 
on all practitioners. (The Bar Association dues 
are three dollars.) The court created a small 
advisory committee headed by a “general chair- 
man,” who is empowered to supervise disci- 
plinary activities in the hands of circuit bar 
committees throughout the state. 

The scheme worked admirably from the start. 
For several years Boyle G. Clark of Columbia 
served, without remuneration, as general chair- 
man. Under his administration began the de- 
velopment of the power theretofore latent in 
the words “unlawful practice.” The profession 
had thought only of its duty and interest in 
preventing lawyers from unlawful acts while 


1A. Jour. ABA 21:193. 

2. Concerning the nature of charges filed, and their 
disposition, General Chairman Clark has supplied the 
following data: 

“The Advisory Committee in the period of 1935 to 
1940 docketed 1445 matters; 514 of these cases con- 
cerned charges against lawyers for unprofessional con- 
duct. In some cases more than one complaint was made 
against the same lawyer; the 514 cases involved 514 
lawyers. 430 of the 514 cases were dismissed by the 
Advisory Committee. In some of these dismissals pri- 
vate reprimands were administered to the respondents 
by the Advisory Committee. In 47 of these cases dis- 
ciplinary actions were filed in the trial and appellate 
courts. In three of the actions the respondent prevailed 
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laymen were constantly increasing their en- 
croachment with a very considerable loss to 
many members of a licensed profession. The 
evil directly lay in deceiving laymen and ren- 
dering bad services, and indirectly in making it 
harder for licensed practitioners to resist temp- 
tation. And so began the curbing of unlawful 
practice which soon spread widely through the 
country, greatly assisted by the American Bar 
Association. 

From the Missouri experiment station came 
also the movement to curb the activities of 
numerous parasites that induced lawyers to 
subscribe to worthless law lists. Missouri led, 
and all other states, through ABA activity, 
were freed from this insidious fraud.* 

At the beginning it was believed that the 
dues paid for support of the bar administra- 
tion would also permit of financing a judicial 
council. This feature had to be abandoned. 
It is possible that a judicial council will grow 
out of action taken recently by the conference 
of state judges, which provided a council to 
prepare agenda for the 1942 meeting. 

On the retirement of Boyle G. Clark, who had 
fought so vigorously for bar standards and bar 
protection from foes without as weil as within, 
the supreme court appointed as successor Fred 
B. Hulse, of the Sedalia bar. The members of 
the advisory committee are: John C. Grover, 
Kansas City; Grover C. Sibley, St. Louis; H. E. 
Sheppard, Butler; and O. W. Watkins, Sr., St. 
Joseph. 

The bar administration has recently pub- 
lished an authoritative pamphlet on unauthor- 
ized practice of law. A still more recent serv- 
ice takes the form of an elaborate directory of 
the bar. Every member receives a copy of the 
directory which lists members by counties and 
cities, with date of birth and of admission to 
practice, and in counties of fifteen thousand 
and over the member’s address and phone num- 





and was discharged. Eleven actions resulted in disbar- 
ments; 17 in suspensions; 13 in surrender of licenses 
without trial; and in two actions the charges were sus- 
tained and reprimands were administered by the Court.” 

3. Quoting Chairman Clark: “The Missouri rule 
(concerning law list publications) was a rule of law 
which forbade as unprofessional conduct a lawyer listing 
or permitting his name to be listed in an unapproved 
law list. The American Bar Association Committee 
borrowed the idea but relaxed the standards required 
for approval. That caused the Supreme Court of Mis- 
souri to amend its rule to permit listing in directories 
and lists approved by the ABA committee.” 
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ber. There follows an alphabetical listing of 
the nearly 6,000 members, with finally forty- 
two pages carrying the rules of the supreme 
and three appellate courts. 

It is submitted that every effort made toward 
bar unification and bar responsibility has paid 
generous dividends to the lawyers of Missouri. 
It is true that the Association members pay 
eight dollars a year in dues to the two organ- 
izations, but this is the small end of a good 
bargain. The benefits from curbing lay en- 
croachers and fake lists are real, if not calcula- 
ble. Quite as substantial an asset is the justi- 
fied pride in being a member of a profession 
that awoke and bestirred itself and cleaned 
house. 


MISSOURI JUDGES ORGANIZATION 


Bringing the judges of a state together at 
least once a year for discussions of common 
problems of administration will doubtless be- 
come in time a part of judicature in all states. 
Such a conference held in Missouri in Novem- 
ber took the next, and more important step, of 
establishing an “executive council,” the duties 
of which entitle it to be counted among the nu- 
merous state judicial councils. The council is a 
compact body, comprising the four officers of 
the conference and one representative each of 
the circuit, appellate and supreme courts. The 
officers of the conference are: William M. Din- 
woody, pres.; Nick T. Cave, vice-pres.; Ernest 
F. Oakley, treas.; and Laurance M. Hyde, 
Sec. 

The resolution creating the executive council 
confers broad powers of the sort common to 
judicial councils, and especially enjoins reports 
to the legislature under the statute which re- 
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quires such reports at the beginning of every 
session. 

A notable feature of the meeting was Will 
Shafroth’s address, in which he explained the 
nature of his activities as director of proced- 
ural studies and statistics for the administra- 
tive office of the federal courts. He told how 
effective had been the services of the adminis- 
trative office in reducing delay in the federal 
trial courts; the first request for reports on 
delayed cases in itself resulted in a great im- 
provement. In every state, Director Shafroth 
said, the work of synchronizing activities, of 
observing the effect of procedural rules, and 
of treating the rule-making power as a con- 
tinuing responsibility, requires an official who 
devotes all of his time to this field. 


“We have many obligations of a public nature 
by virtue of the fact that we are members of 
the bar, and you judges have even more such 
obligations, but let us not forget that making 
the courts work better is our first duty and we 
are the only ones who will do it.” 

The conference is the outgrowth of a statute 


enacted many years ago which required judges 
to report at the beginning of each session of 
legislature concerning inconsistent or incon- 
gruous statutes. Until about three years ago 
the judges met at annual meetings of the State 
Bar Association; since that time they have held 
separate meetings annually. At the November 
meeting Senior Circuit Judge Kimbrough Stone, 
of the eighth circuit court of appeals invited 
the newly created council to attend the January 
conference of federal judges. Judge Laurance 
M. Hyde, secretary of the council makes this 
significant comment: “We believe that we are 
working out means of cooperation between lo- 
cal, federal and state judiciary which will be 
of much benefit to all of us.” 





A lawyer who is more interested in his fee than in doing a high type of 


service for his fellow-man, is in the wrong profession. 


Law is a noble profes- 


sion if we practice it nobly—John A. Hadaller. 





The task that faces the bar is not one of mere striking out at phantom enemies. 
It is one of constructive statesmanship. It calls for independent and open minds. 
It means review of our entire philosophy, to find its place in this modern era. 
We are carrying over into an age of industrialism, the philosophy of an agri- 
cultural age, and into an age of mass production of litigation, the equipment and 
methods of a hand craftsman.—Robert H. Jackson. 





FEBRUARY 1942] 


LouIsIANA STATE LAw INSTITUTE 


155 


Louisiana State Law Institute—An Ideal Project 


PAUL M. HEBERT* 


DURING almost one hundred and thirty years 
of American statehood, Louisiana has occupied 
a unique position as a civil law island sur- 
rounded by the common law. Modern commer- 
cial and industrial development has made itself 
- felt through statutory enactments and judicial 
decisions in subject-matter areas in which sim- 
ilarity with the law of the other forty-seven 
states is desirable, but the basic substantive 
private law of Louisiana is still predominantly 
civilian in character; its repository is the 
Louisiana Civil Code drafted by Edward Liv- 
ingston and modelled after the Code Napoleon. 
The principle of codification also obtains in mat- 
ters of procedure and it has even been stated 
that the Louisiana Code of Practice, another of 
Livingston’s works, influenced David Dudley 
Field and thereby had a profound effect on the 
nation-wide movement for procedural reform 
in the middle of the last century.’ 

Adherence to the civil law ideal of codifica- 
tion has not been an unmixed blessing. The 
signal character of Louisiana’s legal system 
poses problems that are in many respects quite 
different from those of other states, particularly 
with reference to the initiation of measures 
designed to improve the administration of jus- 
tice by means of changes in substantive law, 
in procedure or in the field of judicial organiza- 
tion and administration. Significant movements 
for law reform, in the past, have often en- 
countered serious difficulty due to inadequate 
means for adaptation and assimilation into the 
Louisiana system.* In addition to the tradi- 
tional conservatism of the legal profession which 
is always an obstacle to law reform, the preser- 
vation of the civil law in Louisiana has perhaps 
contributed toward the building up of a de- 





*Dean, Louisiana State University Law School; 
Secretary, Louisiana State Law Institute. 

1. For description of Louisiana legal system see 
Wigmore, Louisiana, The Study of Its Legal System 
(1916) 1 So. L. Q. 1; Dart, Sources of the Civil Code 
of Louisiana (1911) 13 La. Bar Assn. Rep. 21; Saun- 
ders, The Law of Louisiana, Introduction to Saunders’ 
Civil Code (2d ed. 1909); Daggett, Dainow, Hebert 
and McMahon, A Re-appraisal Appraised—A Brief for 
the Civil Law of Louisiana (1937) 12 Tulane L. Rev. 
12-41. 

2. “It may be fairly claimed for the Code of this 
State [Louisiana] that from it very many of the best 


fensive and even at times an antagonistic atti- 
tude toward the change. 

One can sense constantly in the background 
a lurking fear that anything new may in some 
inexplicable manner interfere with cherished 
legal institutions, whether of adjective or sub- 
stantive law. And the danger is not entirely 
unreal because it can be attested by instances 
in which changes were inaugurated without ade- 
quate consideration and resulted only in mar- 
ring the symmetry of Louisiana’s legal struc- 
ture. 

Livingston and the commissioners responsible 
for drafting the Louisiana codes foresaw the 
necessity for constant change and improvement 
in law and legal administration. It was con- 
templated that the judges should submit peri- 
odic reports to the legislature to be used as a 
basis for revision of substantive and procedural 
law.* There is no record of the exercise of this 
function by the judiciary and Livingston’s 
recommendation in this respect failed for lack 
of machinery to carry it out. Consequently, im- 
provement in the substantive and procedural 
law has been treated as a legislative responsibil- 
ity, aided by sporadic suggestions from bar 
associations or other bodies. Constitutional 
revision occasionally makes its contribution to 
the reform process, but there has been a need 
for some type of organization devoted exclu- 
sively to the improvement of law and its admin- 
istration. Obviously, a legislative meeting 
biennially for a sixty-day session is not able to 
cope with the problem. Furthermore, other 
matters of more immediate public interest claim 
almost exclusive attention of the legislators. 

The foregoing considerations led to the adop- 
tion in 1938° of a comprehensive statute creat- 





portions of the Field Code were adopted.” Report of 
the Committee on Uniformity of Procedure and Com- 
parative Law (1896) 19 A. B. A. Rep. 411, 427; 54 
Alb. L. J. 198, 204. See also Clark, Handbook of the 
Law of Code Pleading (1928) 22. 

3. The history of efforts to adopt a Declaratory 
Judgments Act in Louisiana affords an apt illustration. 
See 30 La. Bar Assn. Rep. 167-172 (1930) ; 31 La. Bar 
Assn. Rep. 146, 147 (1931) ; 32 La. Bar Assn. Rep. 61 
(1932). 

4. Preliminary Report of the Code Commissioners, 
Feb. 13, 1823, reprinted in 1 Louisiana Legal Archives 
xcii (1938). 
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ing the Louisiana State Law Institute “to 
promote and encourage the clarification and 
simplification of the law of Louisiana and its 
better adaptation to present social needs; to 
secure the better administration of justice and 
to carry on scholarly legal research and scien- 
tific legal work.” Under its legislative charter 
the Institute combines the functions of (1) a 
permanent law revision commission; (2) a ju- 
dicial council; (3) and an agency for legal 
research and publication of materials bearing 
upon the Louisiana civil law. Some of its spe- 
cific powers and duties are: to consider needed 
improvements in substantive and adjective law 
and to make recommendations concerning them; 
to study the civil law, jurisprudence and stat- 
utes of the state with a view to discovering 
defects and inequities and recommending needed 
reforms; to cooperate with the American Law 
Institute, the National Conference of Commis- 
sioners on Uniform State Laws, bar associa- 
tions and other similar bodies by making re- 
ports to the legislature on changes proposed by 
such organization; to recommend from time to 
time such changes in the law as it deems neces- 
sary to modify or eliminate antiquated and in- 
equitable rules of law, and to bring the law of 
the State of Louisiana, both civil and criminal, 
into harmony with modern conditions; to render 
biennial reports to the legislature, and to ac- 
company its reports with proposed bills to 
carry out any of its recommendations. In addi- 
tion to these functions as an advisory law 
revision commission it is the duty of the In- 
stitute to foster research in the civil law and “to 
make available translations of civil law ma- 
terials and commentaries and to provide by 
studies and other doctrinal writings, materials 
for the better understanding of the civil law of 
Louisiana and the philosophy upon which it is 
based.” 

The governing body of the Institute is a 
council of thirty-four members combining repre- 
sentatives of the bench and bar, the law schools 
and the legislature. Ex-officio members of the 
council include the attorney-general, the execu- 
tive counsel to the governor, the chairmen of 
the judiciary committees of the legislature, the 
president of the Louisiana State Bar Associa- 
tion, the deans of each of the three law schools, 
the director of the Institute and any Louisiana 





5. La. Act 166 of 1938 (Dart’s Stats. (1939) Secs. 
9284.18-9284.22). 
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members on the council of the American Law 
Institute. The elected members of the council 
serve for four years with overlapping terms 
and include eleven practising attorneys, a su- 
preme court justice designated by the court, an 
appellate court judge designated by the nine 
judges of the intermediate courts of appeal, a 
district court judge appointed by the governor, 
a federal court judge designated by the judges 
of the Eastern and Western Districts of 
Louisiana and three members from the faculty 
of each of the three Louisiana Law Schools. All 
vacancies in the membership on the council are 
filled by the council. 

The law provides the usual officers and also, 
a director to whom the active management of 
the Institute is intrusted. The director is J. 
Denson Smith, a member of the Law Faculty 
of Louisiana State University devoting part 
time to the work of the Institute. 

Financed by a legislative appropriation of 
$15,000 per year during the biennium 1940-1942, 
the Institute has been able to inaugurate a 
number of projects in furtherance of its ob- 
jectives. A major portion of the burden of 
work falls on the faculties of the three law 
schools, Tulane University, Loyola University 
and Louisiana State University, but the avail- 
ability of funds for research assistance has 
aided materially in making a larger measure 
of accomplishment possible. 

Membership in the Institute is limited to 150 
active members elected by the council from the 
practising bar, in addition to whom all judges 
and all of the members of the law faculties are 
classified as associate members, while all lawyers 
who are members of the legislature are made 
ex-officio members of the Institute. The pro- 
fession as a whole has manifested a keen inter- 
est in the work of the Institute. Despite the 
necessity of feeling its way very carefully on 
account of the variety and breadth of its respon- 
sibilities, the Institute has undertaken the fol- 
lowing research and publication projects: 

(1) A new Compiled Edition of the Civil 
Codes of Louisiana containing the text of the 
Codes of 1808, 1825, 1870, subsequent statutory 
modifications, and the text of the corresponding 
provisions of the French Civil Code. The work 
has occupied more than three years and will 
be completed this spring with the publication of 
the second volume. As a by-product of this 
work, it is expected that material errors in 
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translation enacted into the Code may be cor- 
rected by legislative action. The compilation 
will include a complete concordance table cov- 
ering the Louisiana codes and the French Civil 
Code and will provide essential source material 
for recommendations to improve the substan- 
tive private law. 

(2) A compilation of statutes affecting the 
subject matter of the Civil Code in order to 
bring into convenient compass, in readily avail- 
able form, all legislative action that has modi- 
fied or affected codal provisions without specific 
amendment of the Code. 

(3) An English translation of the three 
volume Traité Elementairé de Droit Civil by 
Marcel Planiol. This is a long range under- 
taking designed to make available in English 
one of the basic commentaries on the French 
civil law. 

In the improvement of law through legisla- 
tion the following projects have been under- 
taken : 

(1) On the recommendation of the Institute, 
the legislature in 1940 adopted five suggested 
statutes designed to improve the State’s struc- 
ture of criminal law. The statutes adopted in- 
cluded: (a) the selection of alternate jurors in 
criminal cases;* (b) the making of false claims 
against the State;? (c) conspiracies to defraud 
the State;* (d) the manner of charging certain 
crimes; and (e) dual office holding.’ 

(2) The Institute, at the request of the legis- 
lature, has undertaken the preparation of a code 
comprising the substantive law of crimes.1! The 
work has been in progress for two years and 
is now in tentative draft form. It will be sub- 
mitted to the legislature in 1942 and it is hoped 
that this will mark the beginning of a con- 
certed effort for improvement in the adminis- 
tration of criminal law. 

(3) The Institute is engaged in the prepara- 
tion of a model non-profit corporation act which 
is now in its second tentative draft. It will 
probably be submitted to the legislature in 1942. 

(4) The Institute has taken up for con- 





6. La. Act 6 of 1940. 

7. La. Act 15 of 1940. 

8. La. Act 16 of 1940. 

9. La. Act 57 of 1940. 

10. La. Act 259 of 1940. 

11. La. Act 7 of 1940. See Morrow, The Proposed 
Louisiana Criminal Code—An Opportunity and a Chal- 
lenge, 15 Tulane L. Rev. 415 (1941). 
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sideration the reports of the seven committees 
of the judicial administration section of the 
American Bar Association and plans to make 
recommendations to the legislature at a later 
date. The section on procedural law has recom- 
mended the adoption in Louisiana of the uni- 
form judicial notice of foreign law act, the 
uniform business records as evidence act, and 
the uniform expert testimony act. A statute 
has been drafted which will make uniform the 
delays for applying for new trials and rehear- 
ings in the state courts. The drafting of an 
appropriate statute for the adoption of dis- 
covery procedure for Louisiana is in process, 
and also the preparation of a declaratory judg- 
ments act. 

In addition to all of the foregoing, the Insti- 
tute has undertaken the responsibility for co- 
operation with the American Law Institute in 
the preparation of Louisiana annotations to the 
Restatement. It is sponsoring the completion 
of work in this field already undertaken by 
members of the law faculties. The Institute is 
also cooperating in the work of the Louisiana 
commissioners on uniformity in state legisla- 
tion.!2 

It is believed that the Institute can perform 
effectively the functions of a judicial council 
and special efforts are being made toward this 
end. The Louisiana State Law Institute repre- 
sents one of the first broad attempts to unite 
in one organization such comprehensive func- 
tions of legal research, law revision and legal 
reform. The breadth of its statutory mandate 
is necessitated by the peculiar legal heritage 
that is Louisiana’s but the type of organization 
may perhaps offer suggestions to other states 
where effort is being made to improve the law 
and its administration. The Louisiana State 
Law Institute should grow in usefulness and 
effectiveness. The support that it is receiving 
from the legal profession in Louisiana augurs 
well for future achievements equal to its obliga- 
tions and opportunities. 





12. For additional discussion of the Institute and its 
objectives see: Tucker, The Louisiana State Law In- 
stitute (1938) 1 Louisiana L. Rev. 139; Editorials in 
1 Louisiana L. Rev. 575 (1939); 2 Louisiana L. Rev. 
156 (1939); 14 Tulane L. Rev. 89 (1939); 13 Tulane 
L. Rev. 120 (1938). See also Proceedings of the First 
and Second Annual Meetings, Louisiana State Law 

Institute (Handbook 1941). 
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Bar Progress in Connecticut and Minnesota 


There are readers of the Journal who will re- 
member when it was said in Massachusetts 
that the annual state bar meeting was held in 
an elevator of the old State House. And there 
are at least as many who will concur in the 
factual statement that the annual meeting of 
the Connecticut state bar association consisted 
of an evening session following a dinner. 

For a decade, however, there has been steady 
progress in building professional community 
in Connecticut, and a bar journal has assisted. 
In the annual meeting held in October, 1940, 
integration was considered after presentation 
of a paper which dealt with the subject com- 
prehensively and without partisanship. The re- 
sult was appointment of a committee, which in 
the spring of 1941 submitted the paper to every 
practitioner in the state, with also a return 
envelop and a request for an opinion. 

Apparently lawyers were not much inter- 
ested pro or con, because only about twelve per- 
cent replied. The score showed that the pro 
votes amounted to seventy percent of the total. 

Although the committee report contained no 
recommendation, the convention, by an over- 
whelming vote, directed the same committee to 
petition the supreme court for rules integrat- 
ing the profession. The superior court has 
heretofore dealt with admission rules, so that 
jurisdiction was not clear, but the supreme 
court invited the superior court to convene for 
a consideration of the petition on January 26, 
1942, 

The committee has performed its function 
very sensibly, being interested in consideration 
by the judges of the principles involved, rather 
than any positive rules, which can be worked 
out by committees of judges and lawyers when 
the court, or courts, are committed to the plan. 





Minnesota Lawyers Want Integration 


Interest in integration has been steadily 
growing among Minnesota lawyers. A commit- 
tee headed by Mr. Magnus Wefald, Hawley, 
has been encouraging study of the subject and 
has circulated a petition to the supreme court 
asking only a rule that all persons practicing 


law in the state be required to become members 
of the Minnesota State Bar, and that member- 
Ship dues be fixed by the court. According to 
the Bar Association report of the last conven- 
tion, in Minnesota Law Review, December, 1941 
(p. 11 of Supplement) with four counties still 
to be canvassed, the vote stood as follows: 


For integration ........... 1,484 
Against integration ....... 467 
Bee SED -nceeesiccuesess 229 


Chairman Wefald moved that authority be 
given the committee to complete the test and 
to petition the supreme court to make its rules 
for the integration of the entire bar. At this 
critical stage there was a spirited debate. Op- 
ponents struggled to prevent action. After the 
discussion the recommendation was approved 
in a vote of 129 for; 71 against. The supreme 
court has set May 21 for hearing arguments. 
Mr. Charles W. Briggs assumes chairmanship 


of the committee and Mr. Wefald continues to 
be a member. 





Arkansas Judges Create Judicial Council 

The creation of the Arkansas judicial coun- 
cil brings the number of these bodies to 
twenty-seven. Six are at present inactive, due 
presumably to lack of funds. Of the entire 
number there appear to be no two precisely 
alike in respect to organization and personnel. 
In Arkansas planning on the part of judges and 
lawyers resulted in a convention made up of 
two supreme court justices, nine chancellors, 
sixteen circuit judges and the State Bar presi- 
dent with his committee of four practitioners. 
The need for a council and the inherent possi- 
bilities were discussed; the existing convention 
was declared to be the first meeting of the 
judicial council; and its constituent body was 
determined to be all the judges, the State Bar 
president and a committee of four lawyers. The 
election of officers gave this result: Chancellor 
Frank H. Dodge, pres., Judge Lawrence C. 
Auten, vice-pres. A body of rules, serving as a 
constitution, were discussed and adopted. Mr. 





FEBRUARY 1942] 


H. S. Nixon, clerk of the Pulaski chancery 
court, Little Rock, was appointed to the office 
of secretary-treasurer. 

Principal among the topics discussed was 
pretrial procedure. Chancellor Dodge had em- 
ployed pretrial conferences for ten years. Sev- 
eral circuit judges had profited by pretrial and 
enthusiastic reports were made. Judge Auten 
invited judges to visit his court and so observe 
the many uses of pretrial. He also offered to 
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sit with any judge in the state who wished to 
institute this practice. Judge Gus Falk spoke 
at some length of success in his court, and the 
economies effected through pretrial hearings. 

Mr. J. F. Loughborough, Little Rock, member 
of the Judicature Society and of the ABA com- 
mittee on judicial administration, took a prom- 
inent part in the steps leading up to the formal 
establishment of the council. Meetings, nor- 
mally, will be once each year. 





Supreme Court Justices Present Views on Bar Integration 


(Continued) 


TEXAS 
James P. Alexander, Chief Justice 


“After a long hard fight the legislature of 
this state enacted a statute in 1939 authorizing 
the creation of an integrated bar in this state. 
At that time there was much apprehension 
among many of the lawyers as to whether such 
procedure should be adopted. Immediately the 
supreme court called for the election of repre- 
sentatives from among the lawyers to write the 
rules for the organization. After the rules were 
prepared they were submitted to the lawyers 
and adopted by mail ballot by the bar as a 
whole. The lawyers were soon convinced that 
they were going to be permitted to run their 
own organization—the little lawyers having as 
much voting power as the big ones—and as a 
consequence all fear seemed to vanish. 

“I have just returned home after attending 
the second annual integrated bar convention. 
The attitude of the bar as a whole is most en- 
couraging. All criticism of the idea of an 
integrated bar seems to have disappeared. More 
institutes have been held in this state within 
the past two years for the improvement of the 
lawyer and of our judicial system than had 
been held prior thereto in the entire history 
of the state. Everywhere the lawyers are be- 
coming more bar association conscious. They 
are organizing local associations and are seek- 
ing to do something for themselves and for 
the improvement of the judicial system as a 
whole. 

“No, we would not be willing to return to the 
old system.” 


UTAH 
David W. Moffatt, Chief Justice 


“It is indeed a pleasure for me to express 
my thoughts on the integrated bar and what 
benefits we have derived from it. 

“The integrated bar, now ten years old, has 
been a great advantage to the profession here. 
The bar may do many things which the indi- 
vidual member cannot do. Radio programs have 
been given over local stations advising the pub- 
lic of the service lawyers stand ready to per- 
form. Their rights in various situations have 
been explained to them. Many of these rights 
would pass unexercised save for advice of 
counsel. 

“At the present time a regular meeting is 
being arranged between all members of the su- 
preme court, the judges of the district courts 
of the state and the members of the judicial 
council. The purpose of the meeting is to dis- 
cuss the problems confronting the courts, the 
lawyer and the public. Delaying tactics of the 
bar are called to the attention of the commit- 
tee and they have the responsibility of advis- 
ing the members of the bar. Instances of pro- 
longed holding of cases under advisement are 
mentioned to the court. The faults and weak- 
nesses of each are called to the others’ atten- 
tion and the reason therefor is given. A closer 
cooperation is the result. Individual members 
would not dare do such things. 

“The institute has been developed. Promi- 
nent lawyers from all over the western states 
have been invited to talk to the bar on their 
specialized fields. Each and every member has 
been benefited thereby.”—-Reports on Puerto 
Rico, Virginia and Washington will appear in 
the next succeeding number. 
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New Members of the American Judicature Society 


Connecticut 
Ricuarp H. Puuwips, Hartford 


Delaware 


E. Ennatts Bert, Wilmington 
Harotp C. HasKELL, Wilmington 
W. Reese Hitcuens, Wilmington 
Joun W. Hux ey, Jr, Wilmington 
Henry R. Isaacs, Wilmington 
Pau. Leauny, Wilmington 

Artuur G. Locan, Wilmington 
Joun J. Morais, Jr., Wilmington 
Joun P. Nietps, Wilmington 


District of Columbia 
Joun M. Lynuam, Washington 


Francis D. StepHENS, Washington 


Florida 
P. C. Gorman, Leesburg 


Illinois 


Benton Baker, Chicago 
Carrot, A, TELLER, Chicago 


Indiana 


Jutius Birce, Indianapolis 
Suerwoop Buue, Indianapolis 
RicuHarp S. Kapitan, Gary 


Kentucky 
J. N. Lort, Jr., Louisville 
Louisiana 
A. J. Camtovet, New Orleans 
Isaac S. Hetiter, New Orleans 


Lreonarp B. Levy, New Orleans 
Joun L. Prrts, Jr. Alexandria 


Maine 
R. C. Masterman, Bar Harbor 
Harry M. Verritt, Portland 


Massachusetts 


Horace E. Aten, Springfield 
Michigan 
Oscar W. Baker, Bay City 
Emerson R. Boyzes, Lansing 
Wiser N. Burns, Niles 
R. Burr Cocuran, Muskegon 
Artuur G-T. Courtreau, Detroit 
LeRoy W. Dauueerc, Detroit 
CLarRENCE T. FISHLEIGH, Detroit 
James E. Frost, Escanaba 
BenJAMIN H. HAtsteap, Petoskey 
Exras P. Harmon, Cassopolis 
Tuomas A. Jacques, Detroit 
Dorr Kuizema, Grand Rapids 
Saut R. Levin, Detroit 


Frank L. McAvincuey, Flint 
Georce Meaper, Ann Arbor 
CuHaries S. NEITHERCUT, Flint 
Arcuer F. Ritcuir, Detroit 
Kim SIcier, Hastings 
Cuartes C. Simons, Detroit 
ArtHurR J. TutTtie, Detroit 
Joun J. Watsu, Marquette 
GeraLtp E. Wuite, Grand Rapids 
James I. Wimsatt, Detroit 
Gustave A. Wor, Grand Rapids 
Missouri 
Rate L. ALExanver, Columbia 
James L. Anoinc, III, Pacific 
W. T. Bettamy, Marshall 
Sam C. Briar, Jefferson City 
RicHaArD B. Bripceman, Oregon 
L. M. Croucn, Jr., Harrisonville 
C. B. DuBois, Grant City 
MarsHALL E. Forp, Maryville 
Frank W. Hayes, Sedalia 
ANnpbREw Howarp, Ozark 
Rarpu P. Jounson, Osceola 
P. M. Marr, Milan 
Joun T. Martin, Sedalia 
Tuomas W. Martin, Lamar 
J. Weston Mituer, Springfield 
O. C. Mosman, Kansas City 
E. L. Repman, Albany 
Georce L. Rospertson, Salisbury 
Vircu. Casey Rose, Unionville 
L. H. Scuutt, Caruthersville 
Grover C. Sparks, Savannah 
Ciem F. StorckMan, St. Louis 
Perry G. Storts, Marshall 
WituiaM M. Van CLeve, Macon 
PauL Van Ospot, Jefferson City 
JoserH J. Warp, St. Louis 
F. E. Wriuiams, St. Louis 
Epcar B. Woo.roLk, Troy 


North Dakota 
WiuiaM E. HELLer 


Ohio 

Roscoe M. Ew1ne, Cleveland 
Rosert P. GotpMAn, Cincinnati 
Joun A. Happen, Cleveland 
Frank Harrison, Cleveland 
Tuomas F,. Patron, Cleveland 
Guten O. Smiru, Cleveland 

Roy L. Strusie, Cincinnati 


Tuomas Hatt WestLaKkE, Cleveland 


Oklahoma 
Fe.trx Duval, Ponca City 
C. H. Rosenste1n, Tulsa 
South Carolina 
Joun W. Crews, Columbia 


J. C. Lone, Charleston 

Ratpw W. MitcHeLt, Spartanburg 
Tuomas H. Pope, Jr., Newberry 
Joun T. Roppey, Rock Hill 


Texas 


E. D. Apams, Houston 
PaLMER BrapLey, Houston 
Erskine M. BraM.ette, Longview 
Meek C. Cues, Uvalde 
Francis G. Coates, Houston 
Ceci. Newton Coox, Houston 
Frank H. Crarn, Victoria 
Cuartes C. CrensHaw, Lubbock 
James G. Donovan, Houston 
Rozsert S. Durno, Houston 
RayMonp P. E.tepce, Houston 
Maurice Epstein, Houston 
Bryce Fercuson, Pharr 

O. B. FisHer, Paris 

Tuomas F.etcHer, Houston 
Gains G. Cannon, Houston 
ArcHize D. Gray, Houston 

J. V. Hammett, Lampasas 
James A. Hartey, San Antonio 
At M. Heck, San Antonio 

C. M. HicHtTower, Houston 
Maurice Hirscu, Houston 

W. J. Howarp, Houston 

W. H. Hutcueson, Weatherford 
Grorce M. Irvinc, Houston 
Leon JAworsk1, Houston 
Cuartes D. Jessup, Houston 
W. Dewey Lawrence, Tyler 

J. W. Lockett, Houston 

Joun Vincent Martin, Houston 
WricHet MattrHews, Houston 
McDonaLp MeacuumM, Houston 
D. S. MerepitH, Jr., Gilmer 
Haro_p R. Moore, Houston 
James WiLl1AM Moore, Austin 
Epwarp H. Moss, La Grange 
W. A. ParisH, Houston 

D. R. Peareson, Richmond 
Georce E. B. Peppy, Houston 
Cuaries A. Perwitz, Jr., Houston 
J. A. Pratt, Houston 

Hosert Price, Dallas 

J. E. Price, Houston 

Rotitrn W. Ropcers, Texarkana 
R. A. SHEPHERD, Houston 
TuHeopore B. Stusss, Galveston 
Wa ter H. Watne, Houston 

J. Q. WeatHerty, Houston 

W. F. Weeks, Tyler 

Ewtnc WER-EIN, Houston 

A. C. Woop, Houston 

Epmunp C. Yates, Abilene 
Etpon Younc, Houston 


Vermont 
RecInaLp T. Apare, Barre 


Joun D. B. Luyenpyx, Grand Rapids Harvey W. Jounson, Spartanburg Cuartes B. Apams, Waterbury 














